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effective, must strike at the cause of the practice rather than at the practice itsell. 


bargaining, and that this area and this change in thinking must be explored to 
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the Economy 





Cost of Living LEVEL. The October index is still 114.9 as in September, but 


this is 0.37 higher than a year ago. Food for the family costs 
less than it did in September but increases have occurred in 
transportation, housing, medicai and personal care. 
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Labor Force UP. Unemployment for October was 2.1 million in round 


figures, but there was a small decline from the mid-August 
mid-September figures. There was an increase in total employ 
ment over last month’s figures. The increase took place mostly 
in nonagricultural employment, although a 30,000 increass« 
showed up in agricultural employment. Total civilian employ 
ment for mid-September to mid-October was 65,161,000. 
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industrial LEVEL. Industrial production in October maintained the 
. September rate of 142 on the Federal Reserve Board Index 
Production (1947-1949=100). <A: slight increase in the index for durablk 


manufactures was estimated for October and likewise a slight 
increase in nondurable manufactures was estimated for October 


Corporate UP. Corporate profits before and after taxes increased betwee 


the second and third quarters about $1 billion according 


. z . nl : : 
Profits preliminary estimates of the Council of Economic Advisers 


Dividend payments rose slightly in the third quarter. 
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Wages and 
Hours 


INDEX, 1947-49 = 100 


Manufacturing 





UP. Average hourly earnings of product workers in manufac- 
turing were $1.91, which is up one cent over September and ten 
cents higher than a year ago. Weekly earnings of factory 
production workers rose to a new high of $78.69. This represents 
an increase of $6.50 over October, 1954. The workweek in- 
creased to 41.2 hours for factory production workers in October. 
The workweek in durable goods manufactured is_ slightly 
longer, 41.6 hours. 
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Construction 





1954 1955 1952 1953 1954 1955 


DOWN. Tota! new construction declined slightly between 
September and October but the number of construction con- 
tracts awarded increased. ‘Total new construction, according 
to the Council of Economic Advisers, stood at $41.8 billion. 
The number of private nonfarm housing starts in October 
(107,000) was about the same as in September but slightly 
below October, 1954 (110,700). 
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Gross UP. The gross national product stands at a new high of 
s $391.5. billion (seasonally adjusted annual rate). This is an 
National increase of $7 billion between the second and third quarters 


Product 


The Economy 


and $16.2 billion higher than the first quarter of 1955. Some 
of this increase is attributed to an increase in prices. Govern- 
ment purchases of goods and services stands at $75.8 billion, 
although slight increases took place in federal figures; a larger 
increase occurred in purchases by state and local governments. 
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UP. Stock prices continued to rise in November, thus recover- 
ing a substantial portion of the decline of the latter part of 
September and early October. In September, the Securities 
and Exchange Commission Index stood at 326.6. This was the 
high point for 1955. Through October this index fell to 304.7 
for the week ending October 14. While at this writing the 
Dow-Jones averages have just barely touched their September 
high, stock prices on this index, for the week ending November 
10, exceeded their former high, reaching this week 328.8. 
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Consumer UP. In September, consumer credit reached a new high of 


$34.3 billion. Automobile financing is responsible for a large 
part of this because installment credit rose $550 million. 
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Personal UP. Total personal income stood at $307.5 billion, representing 
a sharp increase of over $2 billion between August and Septem- 
Income ber. The personal income of farm proprietors which in July 


stood at $9.8 billion, the lowest it had been in many years, has 
been increasing monthly and now stands at $11.3 billion. 

Wage and salary income amounted to $219 billion; farm 
income, $11.3 billion; business and professional income, $27.8 
billion; rental income, $10.6 billion; dividends, $11.3 billion; 
personal interest income, $15.8 billion. 

Subtracting taxes of $34.4 billion, disposable personal in- 
come stands at $271.7 billion, resulting in personal saving of 
$15.7 billion on 5.8 per cent of the disposable income. In 1954 
prices, this means per capita disposable personal income equaled 
$1,642 for the third quarter of 1955. 
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Current Labor 
Problems 








The Wisdom 


of Outlawing Featherbedding 


By NORMAN J. WOOD 


HILE the American economy has 

achieved a striking record of growth 
in output per man-hour, many of our labor 
unions have introduced rules and practices 
which tend to limit output per worker 
These output restrictions have been achieved 
by working rules which have been made a 
part of the labor contract with employers, 
as well as by practices established informally 
on the job. Such restrictive rules and prac- 
tices exist in many different industries where 
unionism is well established. 

For example, some building unions limit 
output indirectly by controlling the stand- 
ards of work. These unions insist upon a 
needlessly high quality of work, in order to 
make work “last longer.” One frequently 
hears stories about the limited number of 
bricks which may be laid by union brick- 
layers in a day. The union justifies this 
limitation as necessary to insure high stand- 
ards of workmanship. Building unions also 
often establish standards of work quality 
which are higher than legal or employer 
standards, 

There are many other examples of the 
numerous restrictive rules in existence. The 
Motion Picture Projectors’ Union has suc- 
ceeded, in certain cities, in requiring two 
operators for each projection machine. The 


Machinists’ Union prohibits members from 
operating more than one machine in shops 
where this practice has been customary. 
The Chicago Milk Drivers’ Union limits 
the number of quarts of milk a driver may 
deliver in a day Certain locals of the 
Electrical Workers’ Union have refused to 
install switchboards unless the factory wir- 
ing was torn out and the apparatus rewired 
by union members. One might add in- 
stances of restrictive practices in the textile, 
glass, leather, clothing and full-fashioned 
hosiery industries that are all a part of union 
labor agreements or shop practice.’ 

It is a part of the American character to 
be opposed to what is commonly called 
“featherbedding.” The reason probably is 
that it just does not make sense. Although 
it is difficult to be very precise about a 
definition of “featherbedding,” it is gener- 
ally felt that there is a reasonable amount 
of work a man should be expected to 
perform. 

Our lawmakers have felt that the public 
has been concerned about “make work” 
practices and have directed legislation 
against such practices. 

James C. Petrillo, president of the Musi- 
cians’ Union, aroused public antagonism 





1 These cases of output restriction are cited 
by Slichter in his Union Policies and Industrial 
Management, pp. 164-200. 
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before 1946 by compelling radio broadcast- 
ers to hire more musicians than they needed 
ona job. In other cases broadcasters were 
forced to pay musicians for doing nothing. 

This was stopped by the Lea Act? which 
the Supreme Court upheld in 1947 The 
legislators and the Supreme Court evidently 
felt that the broadcasters were competent 
to say just how many men they needed to 
perform a particular job. 

The ‘Taft-Hartley 
therbeding does not go this far. The act 


provision against fea- 


outlaws featherbedding practices, if such 
practices cause an employer to pay 


or other things of value in the nature of an 


“money 


exaction, for services that are not performed 
or not to be pertormed.”* Thus, a union 
employer to 


do nothing 


employ 
How- 


cannot 
workers who actually 


compel an 


ever, a union can compel an employer to 
hire men he may not believe he needs to 
perform a particular job, if these unneeded 
men actually perform any work or provide 
some service. 


I 


There are numerous other methods ¢ 
restricting output besides doing little or no 
260 Stat. 89 (1946). This act makes it a 
criminal offense for anyone to attempt to coerce 
broadcasters to employ or to agree to employ 
“‘any person or persons in excess of the number 
of employees needed by such licensee to per- 
form actual services.’’ Broadcasters are also 
permitted to broadcast commercial programs on 
which unpaid performers appear. They are pro- 
tected against any intimidation or coercion to 
force the payment of a fee for broadcasting 
records, although a contract requiring that such 
a fee be paid is legal. 

+U. S. v. Petrillo, 12 LABOR CASEs { 51,255, 
332 U. S. 1, 67 S. Ct. 1538 (1947). 

* Sec. 8(b)(6), LMRA (1947). 

*The above classification of restrictive prac- 
tices is found in the work cited at footnote 1 
at pp. 164-281. The seniority principle in promo- 
tions, transfers and layoffs is omitted from the 
list of restrictive practices because there is 
strong doubt concerning its restriction on out- 
put. For example, do people work better when 





822 


work. The pace of work often is deliber- 


ately slowed down by requiring time- 
consuming methods of work. Informal limits 
often are set on workers’ daily or weekly 
output. Work quality 


by unions, and, as work is performed more 


may be controlled 


carefully, more time is consumed by the 
job. Unnecessary work also can be created 
(as in the case of the Typographical Union, 
which prevents the interchange of printing 
plates among newspapers). A union may 
require the employment of an unnecessary 
number of men to perform a certain job (as 
in the case of the Printing Pressmen’s 
Union, which sets the crew size on printing 
presses). Some unions create employment 
by requiring that work be done only by 
members of a particular craft (as in the 
maintenance of railroad equipment, where 
all work is the exclusive “property” of some 
Unions also attempt to 
production 


class of workers). 
limit the introduction « 
techniques which would displace workers.” 


f new 


Since these types of output restriction are 
well documented by cases, why does the 
laft-Hartley Act not attempt to eliminate 


such abuses? 

they are more secure? There is also the possi- 
bility that experience is correlated with skill 
and efficiency A recent study of arbitration 
awards, in which the arbitrator had set aside 
management's decision to promote a junior em- 
ployee over a senior employee on the basis of 
superior ability, shows that in those cases on 
which management could express an opinion 
management found that promotion by seniority) 
worked out well. The study suggests that there 
is a high correlation between length of service 
and ability These were the findings of a re- 
search project reported by James J. Healy of 
the Harvard Business School at a 1955 meeting 
of the National Academy of Arbitrators in 
Boston. (Business Week, February 19, 1955, pp 
174-175.) Discussion of closed shop situations 
is also omitted as this is not a type of restric- 
tion. It is one of the many factors making 
unions strong enough to enforce restrictive 
practices 
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There are several reasons. First, it was 
the opinion of Senator Taft that the anti- 
featherbedding provision of the act should 
be deliberately limited. While he did not 
believe in the taking of money for services 
not to be performed, he did think it almost 
impossible for anyone to determine the 
exact number of men required in hundreds 
of industries and functions. He was re- 
luctant to support a broad legal condemna- 
tion of featherbedding. 


Slichter explains this idea in sharp detail. 
“If a union is charged with requiring the 
employment of an unnecessarily large crew 
on a machine or unreasonably limiting the 
number of pieces that a man may produce 
or the number of machines that he may run, 
how can ‘reasonableness’ be determined? 
If a union were charged with forcing the 
employment of an excessive number of men 
on a new printing press, the court would 
have to decide the technical question of how 
many men the press really requires. This 
number will differ for the same press in 
different press rooms or under different 
working conditions. Likewise, the courts 
might be compelled to decide how many 
looms a weaver should operate (and the 
number would differ with a multitude ot 
conditions, such as the nature of the work, 
the nature of the machines, the kind and 
amount of help provided), what is a reason- 
able sling load under different conditions 
in loading and unloading ships, what are 
reasonable limits on the daily output of 
workmen in hundreds of occupations. The 
public policy of seeking to regulate such 
technical matters by law is open to grav. 


doubts.” 


Second, even if such technical information 
could be obtained, what would one use as 
a standard of reference for a “fair day’s 
work” or the “proper” number of men on a 
job? This is a most difficult problem be- 
cause the pace of work in any nation or 
region is determined by the attitudes of that 
society towards work. 

For example, the British productivity 
team studying the work of American build- 
ing labor found that, on operations similar 
in methods, design and equipment, output 
per man-hour is half again as high in the 
United States as in England.’ 

Then there is the case of the Puerto 
Rican shoe factory which only turned out 

® Work cited at footnote 1, at p. 199. 

* United States Department of Commerce, 


British Productivity Team Report, Building, pp. 
4, 15 (1950). 
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half as many shoes as factories on the 
mainland. Six workers from this factory 
were sent to work in a Massachusetts shoe 
factory and within a few weeks were pro 
ducing as much as other workers there. Six 
Massachusetts workers sent to Puerto Rico 
began to turn out about half what they had 
produced at home.* 


If the pace of work is the product of the 
social culture, then it must change as soci 
ety changes. There is a trend toward not 
working as hard as we did in the past. For 
example, in the automobile industry, both 
the pace of work and the amount of work 
were lowered after World War II. “During 
the reconversion period there was strong 
and open evidence that the Studebaker 
workers had a new slant on production 
speed and the amount of work which con 
stituted a ‘fair day’. The union officials 
did not attempt to hide the situation. ‘The 
people out there in the plant are simply 
not going to work as hard again as they did 
in 1941. Neither you nor I nor anyone els« 
is going to change their feelings about that.’ 
This approach was the rationale of union 
demands for individual wage increase ot 
additional personnel on specific operations.” 
\n agreement was subsequently reached to 
lowe1 speed and to decrease the amount ot 
work when compared to 1941.” 


The American people have grown to ex 
output pet 


pect a gradual improvement 
man-hour enabling them to enjoy greatet 
production with less work. So, even if it 
had the technical competence to determine 
a fair day’s work, how could an administra 
tive agency or a court determine with ac 
curacy whether or not a case of “poor” 
output was a part of the general trend 
toward less work for labor or “true 


featherbedding” 


With whom could workers accused of 
featherbedding be compared in order to as 
certain the adequacy of their job perform 
ance? Would it be proper to compare the 
efforts of the suspect group with (1) othe: 
workers of similar skill, (2) other workers 


? 


in the same industry or (3) other workers 


in the same area? Is there a single pace ol 
work (or size of work crew) for workers 
of one type in American industry? It would 
seem that the three would be equally good 
or equally bad in a search for equitabl 
criteria. It is quite possible that similar 


’ Lloyd Reynolds, Labor Economics and Labor 
Relations (2d Ed.), p. 437. 

’Harbison and Dubin, Patterns of Union- 
Management Relations, p. 160. 
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workers in a variety of companies would 
have dissimilar job duties. 


Third, it would be shortsighted to pro- 
hibit all union efforts to lessen the impact 
of technological change upon employment. 
While one can cite striking 
temporary union 
introduction of production innovations, this 


success in limiting the 
has not proven a practical union policy over 
the long term. Unions have generally found 
it impossible to limit technological change. 
By far the most common policy has been 
for the union to seek control over jobs in 
the new production process.” 

There is still an active controversy ove1 
the desirability of controlling technological 
mass technological 
unac- 


change. The bogie of 
unemployment is raised by 
quainted with the fact that change means 
In time, work 


the se 


new jobs are being created. 
ers are generally mobile enough to discover 
those jobs. 

An alternative school of thought gives 
unqualified acceptance to all technological 
change without any for possible 
unemployment which 


concern 
might immediately 
result. 

Neither of these extreme views recognizes 
the fact that progress and security are de- 

Union slowing 
innovations may 
The United Auto 
Nat Weinberg, 


whole community 


sirable and compatible. 


down of job-displacing 
take a desirable 
Workers’ 
argues that, 
benefits from technological progress, it has 


form. 
research chief, 


since the 


no right to impose hardships on individual 
workers and _ their that others 
may enjoy the fruits of such progress. He 
further states that iabor 
should be taken care of by normal attrition 
through quits, deathis, 


families so 
needs 


reduced 


force 
11 


of the labor 
retirements, etc. 

It is not enough to say that, in the long 
run, technological change is good and poses 
no prolonged unemployment problem. In 
the short run, it may mean weeks of unem- 
ployment for displaced workers and may 
to retrain them for a 
If union efforts to 


make it 
different type of work. 
limit job losses are generally moderate and 


necessary 


recognize the necessity of change, it is quite 
possible that the proper public policy would 
be to encourage such policies and thereby 
normal 


limit worker displacement to the 


rate of employee attrition. 


” Work cited at footnote 1, at pp. 201-311. 
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examples of 


Finally, if a federal agency were to deter- 
mine what constitutes featherbedding, it is 
quite possible that the production process 
would eventually come under government 
control. This seems inevitable if a govern- 
ment body is given the power to ascertain 
vork and the proper number 
of men for particular tasks. Most men 
work in conjunction with capital equipment 
and, in most cases, the resulting output is 
the only possible way to measure a man’s 
If that job performance were 


a fair day’s 


performance. 
production 
measurement 


regulated, the entire process 
would be included in the 
Government would be setting the pace of 
production for American industry. This is 
objectionable on the grounds that (1) a 
government body would be less qualified to 
do this than the people managing the in 
dustry concerned and (2) it would mean 
politics would enter into the determination 
of production standards. Since government 
regulating bodies are appointed, the Ad 
ministration appointing such people would 
be expected to respond to interested pres 
sure groups. The philosophy of a regulating 
agency might typically reflect the outlook 
of the Administration in power, which in 
turn would be shaped by successful pressure 
An agency regulating restrictive 
Republicans might 


groups. 
practices appointed by 
have a different view of a fair day’s work 
than one appointed by Democrats. 

For all the above reasons, it would seem 
most unwise to attempt any greater regula 
tion of featherbedding than now exists. This 
alternative 


to deny that there are 


remedies are to be found, 


is not 
solutions but, if 
closer to the basic cause of 


one must get 


the problem 

Why does featherbedding occur? Perhaps 
unions limit output to create em 
ployment opportunities for members. Nu 
merous make-work practices 
are found in the construction, railroad and 
have 


seek to 
instances of 


entertainment industries. All three 
experienced unusual 


lems. Possibly strong unions have succeeded 


unemployment prob 


output to lighten the work 
members. Featherbedding 
usually has this effect. Whatever the rea 
son, it would seem that the problem should 
be attacked by 
factors instead of symptoms. 


in restricting 


load for their 


basic causal 


Direct regu 


striking at 


lation of featherbedding seems impossible. 


[The End] 








1 Knoxville News-Sentinel, February 24, 1955, 
p. 35, col. 7. 
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International Trade Union Activity: 
A Vehicle for Greater World Security 


By SOLOMON BARKIN 


| hy A WORLD in which opposing sides 
are oriented around totalitarian Com- 
munist regimes, on the one hand, and a 
group of democratic countries, sensitive to 
the popular demands for rising living stand- 
ards and world peace on the other, inter- 
national free trade union activity plays a 
vital role in strengthening the position of the 
non-Communist world. It is creating a 
popular loyalty to and a belief in the pro- 
gressive programs of the non-Communist 
states. In itself, it constitutes a weapon with 
which to hold off and combat the Commu- 
nist threat. It is an organization which seeks 
to assure the realization of the basic objec- 
tives of the free world. 

The active part which the trade union 
movement has played, and can continue to 
play, in the establishment of world security 
as understood by the non-Communist world 
has been moderately appreciated by profes- 
sionals in our foreign service. But the great 
mass of Americans does not yet begin to 
comprehend the direct, vital position it has 
already occupied, and the part it can in the 
future play, in containing the flood of Com- 
munism, even destroying its grasp within 
its own areas, and building stronger demo- 
cratic institutions. 


International Trade Union Activity 





THE AUTHOR DESCRIBES THE VITAL 
ROLE A WORLD TRADE UNION MOVE- 
MENT CAN PERFORM IN STRENGTHEN- 
ING WORLD SECURITY AND IN COM- 
BATING COMMUNISTIC INFLUENCES 





The free trade union movement is par- 
ticularly well suited by its history, activities 
and knowledge, its intense hatred of and 
opposition to Communist principles, and its 
devotion to progressive democracy to serve 
in the present battle. In fact, no other 
group is as well adapted for this undertak- 
ing. In this offensive, it enjoys the advan- 
tage of not only creating support for a 
non-Communist, progressive economic-social 
program, but also of assuring stricter ad- 
herence to it by the nations themselves and 
threatening the very hold of the Communist 
totalitarian powers over their own repressed 
peoples. Above all else, it knows that ulti- 
mate victory will be effected not by military 
means but by the demonstration of rising 
standards of living, full employment, poli- 
tical democracy and respect for human rights 
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in the free world. These gains will ulti- 
mately force relaxation of totalitarian con- 
trols and reductions in military expenditures 
in the Communist states—the preludes to 
more sweeping accommodations to demo- 
cratic human With flourishing 
trade union movements the world over, the 


concepts. 


era of coexistence can become one of con- 
version of totalitarianism to democracy. 


Three Weapons of Security 
(1) Adequate self-defense.—W orld secur- 


ity, in the eyes of the non-Communist world, 
embraces three guiding principles. 
First, freedom attack or a 
military power adequate to assure this ob- 
jective. This end has to be promoted not 
by one nation, but by all, for all associated 
nations and countries. This 
strength is necessary as a deterrent to mili- 


basic 


from outside 


independent 


tary attack. 

Aggression may be eliminated by inter- 
national government prepared to deal with 
disturbers of the peace. But, to date, we 
have had to rely on systematic containment 
of the Communists and the organization of 
a world-wide military might powerful enough 
to convince them that we mean to resist 
further penetration. The results have been 
reassuring. 

Our nation has aflirmatively implemented 
this policy with the aid it provided the 
Greeks in 1947 in their resistance to Com- 
munist invasion. We answered the Berlin 
blockade of July, 1948, with an air fleet. 
With the division of Germany into Western 
and Eastern spheres, we encouraged the 
growth of a new Germany and nurtured the 
Berlin enclave. As there was no evidence of 
any lessening of tensions in the cold war, 
we entered into the North Atlantic Pact in 
1949 and formed the North Atlantic Treaty 
Organization. When the Communists crossed 
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into South Korea, we answered by rallying 
the United Nations to its defense. 


We have fought 
throughout the world. 
ization in Europe now has a modest coun- 
terpart for the Asiatic countries in SEATO. 
These programs, together with our atomic 


battles of containment 


The military organ- 


power, have seemingly stopped outside ag- 
gression. The instruments of war and na- 
tional armies are not likely to be used as 
they had been during this first decade since 


World War II. Extensive 


ganization brought about the “summit” 


cde fense oO! 


conference and has given us a position of 
strength with which to bargain. The race 
is no longer an unequal one. Russia’s new 
tactics are built on a awareness of the risks 
of aggression. 

a policy of containment are 
It means menacing 


The costs of 
great for both parties. 
armed forces threatening both, which can, 
in themselves, create the incidents of war. 
But we had to rebuild our defenses. Now, 
we can speak with greater security of a 
program of arms reduction and limitation 
both benefit from such 


because sides can 


action. 


The “big three” powers at the “summit” 


conference made it clear that our guards 
would not be abandoned for vague promises 
NATO would not be touched. Limitations 
on armament could only come after the ac 
ceptance of effective systems of mutual in- 
and, more particularly, with the 
reduction of 


spection 
unification of Germany, the 
forces in that country and the 


interior 


opposing 
withdrawal of 
positions. 


advance forces to 


principle, the world free trad« 
Vienna in 


To this 
union movement, assembled in 
May of this year, subscribed wholeheart- 
edly. “The [must] continue 
their vigilance, enhance their unity, improve 


democracies 
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their efforts to attain collective security, 
and strengthen their capacity to deter and 
prevent aggression and war through ade- 
quate defense measures.” 

In dealing with the problem of disarma- 
ment, the Congress of the International 
Confederation of Free Trade Unions de- 
clared in favor of “international inspection 
and control of all atomic resources and 
projects, with the system of control backed 
by provision for adequate world sanctions, 
not subject to veto, against all violators; 
[and] a system of international control and 
supervision should be combined with a pro- 
gramme of universal disarmament.” It added: 
“The Soviet dictatorship has, in various 
ways, vigorously opposed such a system of 
international control inspection, supervision 
and sanctions.” 


(2) Economic and political improvement. 
—The second principle for world security 
for a democratic non-Communist world is 
dedication to the improvement of the eco- 
nomic and political positions of its people. 
The western, and many Asiatic, non-Com- 
munist powers are pursuing this goal. The 
Communist countries have been too devoted 
to the construction of capital-goods indus- 
tries and military might to give considera- 
tion to this objective. The rewards for the 
non-Communist countries which have em- 
barked on this program are an affirmative 
devotion by their peoples to their cause and 
a diminishing following for the Communist 
parties in their midst. The price Russia is 
paying for its program is its constricted 
economic development which does not keep 
abreast of its growth in population. 

The assignment of a nation’s resources to 
advancing the economic well-being of people 
is significant, not only for what it con- 
tributes to human contentment, but also for 
what it means to world security. Senator 
Stuart Symington well diagnosed the import 
of this high priority to the production of 
nonmilitary and consumer goods when he 
proposed that Russia’s sincerity in world 
affairs be tested by the share of its national 
budget devoted to military preparation. Ii 
it were brought down to a level comparable 
to that of the United States or, in other 
words, if it would raise the share of its 
gross national product flowing into domes 
tic consumption to our level, we could in 
crease our trade. World tensions would be 
relaxed. The creation of consumer goods 
not only raises the standard of living but 
also prevents the production of military ma 
terial. Low rates of military-goods produc 


tion are a prerequisite to peaceful existenc« 


International Trade Union Activity 





In an environment of expanding economic 
well-being of a citizenry, political democracy 
and respect for human dignity can more 
easily flourish in the modern world. World 
security will be greatly enhanced by these 
conditions. 

The United States has fully understood 
the corrosive influences of deteriorating 
economies. It had itself assumed the obli- 
gations of promoting a_ full-employment 
economy within its bounds in the Employ- 
ment Act of 1946. It recognized that the 
survival of a modern democratic state is 
dependent upon the maintenance of a progres 
sive full-employment economy. The Marshall 
Plan was the result. We helped Europe 
rebuild. We assisted in its reconstruction 
and the modernization of its economies. And 
now these nations are enjoying high ac- 
tivity. We are helping Latin America and 
the Asiatic countries to realize the same 
Economic aid is being complemented by 
technical assistance to agriculture, indus 
tries, transportation, government and labor 
Governmental loans are now being supple 
mented by direct private investments. We 
have voted our contribution to the new 
International Financial Corporation to fun 
nel capital under international auspices to 
nongovernmentally guaranteed projects. 

Economic development, we have come to 
understand, must mean not only greater 
capital industries but also better living 
standards and income for the peoples in- 
volved. The measure of growth is expressed 
largely in terms of the people’s well-being. 

To this objective, the international trade 
union movement is, by its very nature, pre 
eminently dedicated. Its manifesto of 1949 
called for “Bread: economic security and 
social justice for all; Freedom: through 

Peace: 


“ 


economic and political democracy; 
with liberty, justice and dignity.” 
(3) Political freedom and self-determina- 
tion.—The third principle of the free world’s 
program for security is the right of people 


of each nation to determine their own form 
of government and economy. We have re- 
spected those maintained by other nations 
The United States has objected to and re- 
fused to recognize conversion through mili 
tary might. We have never accepted the 
submergence of the Balkan states. The 
Congress of the United States recently de 
clared that “peoples who have been sub- 
jected to the rapacity of alien despotisms 
shall again enjoy the right of self-determi 
nation within a framework which will sus 
tain peace; that they shall again have the 


right to choose the torm of grovernment 
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under which they live; and that the sover- 
eign rights of self-government shall be re- 
stored to them all in accordance with the 
pledge of the Atlantic Charter.” President 
Eisenhower declared at the “summit” con- 
ference that “the American people feel 
strongly that certain peoples of Eastern 
Europe have not yet been given this pledge 
of our United Nations war-time agreement.” 
Free elections for the Germans were as- 
signed number-one priority in the allied 
programs. 

The battle among systems and programs 
must be waged through the hearts and 
minds of men, by means of deeds and eco- 
nomic accomplishments and not by political 
and military might. 

No principle comes closer to the dedica- 
tion of the free trade unionist who pro- 
claims “the right of all peoples to full 
national freedom and self-government,” and 
dedicates himself to “champion the cause 
of human freedom, oppose and combat to- 
talitarianism and oppression in any form” 
and supports “all working people deprived 
of their rights as workers and human be- 
ings by oppressive regimes.” 

This determination to fight for freedom 
and economic and political progress, to sup- 
port defense and to advance the cause of 
economic well-being through unified action 
of workers constitutes a formidable assistance 
to the non-Communist world. The Interna- 
tional Confederation of Free Trade Unions, 
at its May conference in Vienna, numbered 
delegates from 56 countries representing 
more than 50 million workers from all con- 
tinents and all regions, races, religions and 
colors. Associated with the confederation 
are the International Trade Secretariats which 
add an additional 3 million organized work- 
ers in nations without affiliated national 
centers. They included men high in the 
echelons of their country’s leadership. Some 
were allied and others in opposition to in- 
cumbent governments. But all were united 
in support of the above principles. 


ICFTU: A Fighter 
for Human Freedom 


The international free trade union move- 
ment not only has a common cause with the 
democratic nations, but it is composed of 
organizations led by persons tried in the 
battle for human freedom. Their lives have 
been dedicated to this purpose. And in this 
fight with Communist totalitarianism and 
subversion, they are among the best quali- 
fied and most learned in the arts of combat 
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As long as millions are enslaved 
behind the Iron Curtain, we of Amer- 
ican labor cannot feel secure in our 
freedom and the world cannot be 
truly at peace, no matter what diplo- 
matic arrangements may be arrived 
at.—George Meany. 





with them. Their faith and qualifications 
for the challenge have been repeatedly tested. 
They know the difference between the men 
who exploit the fight for freedom to impose 
their own totalitarian organizations and those 
who are truly advancing human rights, well- 
being and freedom. 

As a confederation of the national trade 
union movements, it grows out of the struggle 
of workers and liberals in every country for 
greater political and economic rights for 
man. It is the culmination of a long series 
of efforts at international labor cooperation. 
During the nineteenth century, every move- 
ment for political democracy, national rights, 
liberal economic reform and the elimination 
of sordid economic and industrial conditions 
was built substantially upon the support of 
worker organizations. Political reformers, 
socialists, liberal reformers and trade un- 
ionists were bred by the same conditions 
and demands for freedom. Coalitions devel- 
oped among these groups in various coun- 
tries. In some cases, trade unionists and 
socialists, and in other cases, trade unionists 
and reformers acted jointly. The meager 
returns from direct economic action in that 
era assured the political strategists pre- 
eminent roles in the determination of poli- 
cies and tactics, except for the unusual case 
of the United States, where trade unionists 
held their own. 

The pre-eminence of the political leader- 
ship in the world labor movement before 
World War I is epitomized by the primary 
position of the Second Socialist International 
as compared with the International Trade 
Secretariats and the International Secreta- 
tiat of national trade union centers. They 
were respectively dominated by the German 
social-democratic and trade union move- 
ments, and the latter group was itself sub- 
servient to the German socialist movement. 
It was substantially founded upon an anti 
capitalist program, dedicated to the organ 
ization of workers into independent political 
parties for the ultimate assumption of poli 
tical power. Repeated proposals for partici 
pation in “bourgeois governments” were 
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rejected. But it recognized that until the 
ultimate “social revolution” was _ realized, 
immediate objectives, such as political democ- 
racy and favorable labor legislation, were 
to command attention. 


Socialists and trade union leaders, among 
both the Allied and Central Powers, re- 
jected wars as “imperialistic” weapons. But 
when World War I broke out, the majority, 
or right-wingers, supported the programs 
of their respective countries. The centralists 
remained pacifist and urged early cessation 
of the war. Small left-wing groups actively 
carried on antiwar agitation and campaigns. 


Trade union leaders from both sides, seek- 
ing cessation of strife, early in the course 
of the war formulated peace demands and 
asked for labor representation at the peace 
conference. Out of this agitation came the 
Versailles Peace Conference Commission on 
International Labor Legislation, chaired by 
Samuel Gompers, president of the American 
Federation of Labor. It brought into being 
the International Labor Organization, still 
operating under the United Nations—a monu- 
ment to the determination of organized labor 
to build permanent peace through interna- 
tional minimum labor standards. 


The important political and industrial role 
piayed by socialists and trade unionists in 
the conduct of World War I, the growth of 
the trade union movement during the war, 
and the economic and political gains ushered 
in a period of emphasis upon immediate 
aims and cooperation with the existing poli- 
tical structures. The socialist, labor and 
coalition European governments of the early 
1920’s inaugurated many substantial economic 
reforms. When succeeded by conservatives, 
the labor men remained in formal opposi- 
tion but were willing to confine their activi- 
ties within the national political structure 
seeking immediate economic gains, 

The International Federation of Trade 
Unions, reorganized in 1919, continued to 
provide guidance to the national trade union 
movements and liaison with the International 
Labor Organization, hoping thereby to pro- 
vide labor a role in international affairs and 
to improve labor standards. It devoted it- 
self to assisting national unions in strikes 
and in supporting international political poli- 
cies favoring world peace. Complemented 
by some 27 international trade federations, 
they worked energetically for better labor 
standards and greater industrial democracy 
and, ultimately, for socialization of industry 
and world peace. 


International Trade Union Activity 





Equal job opportunities for Negroes 
and other minority groups will in- 
crease the income of this part of our 
population and hence widen the 
market for many products including 
our own.—Frank M. Folsom, presi- 
dent, Radio Corporation of America. 





This organization remained, during the 
interwar period, allied with, but independent 
of, the right-wing socialist movement, itself 
enmeshed throughout the period in intense 
battles with Communist splinter and other 
opposition groups, The “Third International” 
and the “Red International of Labor Un.- 
ions” remained aggressive competitors for 
the minds and loyalty of the mass of work- 
ers throughout Europe. This struggle, which 
ultimately resulted in defeats and routs for 
the Communists in European nations, de- 
veloped among the mass of organized labor 
an intense hatred for and rejection of them. 
Repeated efforts at conciliation failed. Even 
in the days of the 1936 “united front,” which 
brought the French Blum popular-front gov- 
ernment into being, the international trade 
union and socialist movement would not 
make peace with the Communists and their 
front groups. While professionals, intellec- 
tuals and middle-class liberals flirted with 
the Communists, the great bulk of the or- 
ganized labor movement shunned them. 

In the 1930's, the international trade un- 
ion movement also became the headquarters 
and co-ordinator of labor’s thought and 
action in the fight against depression, Fas- 
cism and Nazism, and foreign Communism. 
The cornerstone of the program for com- 
bating unemployment became the demands 
for the 40-hour week, public works and eco- 
nomic planning. Equally important was the 
battle against repression in Italy and Ger- 
many, and the persecution and execution of 
labor and liberal leaders in Russia. It ad- 
vocated world disarmament, but totalita- 
rianism weaned it away from pacifism. 
Financial help to the underground trade 
union movements and relief to the victims 
of totalitarian countries became a permanent 
part of the structure of international labor 
movement. The 1939 Congress dealt with a 
“plan of action for peace” to halt the onrush 
of war and as a substitute for the ineffective 
League of Nations. Violent criticisms of the 
Soviet Union was voiced at the Zurich 1939 
Congress when the Stalin-Hitler pact was 
signed. 
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In World War II, there was little pacifist 
feeling in the ranks of organized labor. Its 
leaders could not stomach a Munich. They 
had seen their fellow unionists mowed down 
in Germany and Austria and destroyed in 
Russia. They joined the ranks of the under- 
ground and, together with other refugee 
groups, became parts of the governments- 
in-exile. Many trade unionists were num- 
bered among the new leaders. Bound together 
in a common cause, the unions of many 
conquered nations maintained the core of an 
organization in London and planned both 
for victory and the terms of a new peace. 
In the Allied Nations, the trade unions led 
and preached the cause of all-out production. 


From the mass support and common 
sacrifice required during the war years came 
a new emphasis on democratic government. 
Nationalist aspirations were realized by many 
Asiatic and colonial peoples. The determi- 
nation to secure and maintain full employ- 
ment was no longer solely a trade unionist 
ideal. It had become part of the foundations 
and philosophy of postwar society. Govern- 
ment has a responsibility for solving its 
national unemployment problem. This dedi- 
cation to economic and social reconstruc 
tion drew support from the trade union 
movements. 

Steeped in the hope that Allied-Soviet 
war cooperation would usher in a new day, 
the British and French trade unions and 
the CIO, together with the Russians, formed 
the World Federation of Trade Unions in 
1945. The effort to build a single world 
movement based on the assumption of a 
contained Communist labor front was set 
back in 1946 with the death of Sidney Hill- 
man and the withdrawal of Sir Walter Ci- 
trine, the British unionist. The increasing 
domination of the federation by Communist 
officialdom caused increasing dissension. 
Concurrently, the American Federaticn of 
Labor maintained its own international op- 
erations designed to counteract Communist 
activity and to help strengthen the newly 
rising free unions in the defeated countries. 
The WFTU finally collapsed with the split 
between the East and West on the Marshall 
Plan. The International Trade Secretariats 
had never joined and remained independent, 
jealously protecting themselves from domi- 
nation by Communists. With the help of 
the American Federation ot Labor, the tree 
unions withdrew in December, 1949, and 
formed the present International Confederation 
of Trade Unions, selecting J H. Olden- 
broek of Netherlands, a fighting anti-Com 


munist and secretary of the International 
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Federation of Transport Workers, as _ its 
general secretary. It now enjoys the sup- 
port of the free trade unions throughout the 
world. No longer predominantly a Euro- 
pean organization, it draws its support, 
leadership and following from all corners 
of the world. 


International Activities 
of Trade Union Movement 


To an even greater extent than before 
World War II, the ICFTU is free of sec- 
tarian political allegiances, including as it 
does trade unions allied with socialist move- 
ments, others which are free of political 
entanglements and still others which main 
tain strict neutrality. They are bound to- 
gether by a dedication to trade unionism, 
determined to fight for the “right of indi- 
viduals to social justice, work and choice of 
employment, security of that employment 
and their persons, and mutual protection of 
their interests through forming and joining 
trade unions which shall be free bargaining 
instruments and which derive their author 
ity from their members and democratic 
means of changing their government.” 

The movement for greater world security 
has derived great strength from the indi- 
vidual national trade unions and, signifi- 
cantly, from the international movement. 
They have encouraged and supported na- 
tional defense. But their primary contri- 
butions have been made in other areas. 
Within their individual countries, they have 
fought for better terms of employment, higher 
living standards, greater security and full 
employment, as well as advancing free col- 
lective bargaining. These achievements have 
removed despair and have inculcated hope 
in the mass of workers. Immediate eco- 
nomic objectives rather than elusive polli- 
tical changes hold the attention of the trade 
unionist. These efforts have solidly arrayed 
the workers in most countries against the 
Communists. In nations like France and 
Italy, where benefits have been slow and 
meager and inequalities have not been sub 
stantially eradicated, the fight is still on 
Progress is being made as unions exact real 
economic gains and governments correct 
the basic sources of inequality and discour 
agement. 


Fighting Communism in unions.—Th« 
Communist movement in most sections of 
the world has been routed or is in re 
in its efforts to win over the workers and 
capture the trade union movement. As in 
this country, the task was not simple. Its 
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the war. They had established incontestable 
records in the undergrounds of many free 
nations. They held on during the early 
years of the war. In 1948, they were ex- 
pelled from the CIO. The British exorcised 
them with less formal means. The formation 
of the ICFTU in 1949 dates the emphatic 
severance of the Communist groups from 
the free trade union movement. 


In the few areas where the Communists 
still dominate, they have been exploiting 
the issues of colonialism—as in Malaya—or 
poverty, unmitigated by determined efforts 
to relieve distress and plan for greater eco- 
nomic well-being—as in Italy, France and 
South America. In Morocco and Singapore, 
they capitalize on nationalist sentiments. 
Successful free unionism, able to bring bene- 
fits either through direct negotiations or 
political reforms, has been a true bulwark 
against such infiltration. 

The ICFTU has determined to assist 
workers in other lands to form and strengthen 
their unions. Encouragement and financial 
and technical assistance to weak unions have 
been a central responsibility. An _ inter- 
regional fund of $1 million has been planned 
for this venture. 

These efforts have not been uncontested, 
since Communist organizers have been found 
everywhere, seeking to infiltrate into na- 
tional unions and capture them. The pre- 
eminence assigned to this objective of building 
unions and ridding them of Communistic 
influence is further illustrated by the action 
of the ICFTU executive board prior to the 
Vienna Congress, in appointing a director 
of organization with responsibilities for 
“planning, encouraging and assisting in the 
formation of unions in areas where they 
do not exist; strengthening affiliated or- 
ganizations where they are weak; and plan- 
ning for concerted, continuous activities to 
combat and eliminate the totalitarian men- 
ace and to promote the influence of free 
trade unionism as an organized movement.” 
The American Federation of Labor has, for 
the first time, also agreed to merge its world 
efforts with those of the ICFTU, so that 
they will be fully co-ordinated and unified. 


These programs will not merely build free 
trade unions but will also contain and 
eliminate Communists from trade unions 
and other worker activities. As they are 
destroyed in these sectors, their basic sup- 
port is undermined, and they will have to 
rely on less-certain elements, such as fan- 
atics, nationalists, peasants, intellectuals and 


the footloose. 


International Trade Union Activity 





agents had infiltrated many unions during 


It is an often-neglected fact that 
within the last half century this nation 
has gone through an economic evolu- 
tion that makes pale any other in the 
long history of man's efforts to 
achieve a better life-—George M. 
Humphrey, Secretary of the Treasury 
of the United States. 





Present channels of assistance.—To oper- 
ate effectively in this assistance program, 
the ICFTU maintains central activities in 
Brussels and also has regional organizations 
for Latin America, Asia and Europe. In 
addition to the agencies in Calcutta and 
Mexico City, offices have been set up in 
Singapore, Chile, Brazil, Accra, Nairobi, 
‘Tokyo and Barbados. Staffed by local men, 
they are aided in some cases of special diffi- 
culties or limited experience by trained trade 
unionists from outside the area. These help 
to establish educational centers for the 
training of new leaders recruited from the 
ranks of workers, provide specific assistance 
as needed and co-ordinate unions in the 
area. Individual, veteran trade unionists 
have been sent on special assignments to 
\sian, African and Latin American coun- 
tries to assist workers to build stable union- 
ism and effective collective bargaining. 

Roving representatives cover vast areas of 
Asia and Africa, collecting information on 
industrial and economic conditions, and en- 
couraging the struggling unions with helpful 
advice. Recently, special assignments have 
been made for Turkey, Kenya and Indo- 
China. In Europe, the ICFTU has assisted 
in unifying the trade unions in Greece and 
has helped to bring together the non- 
Communist unions in Italy. As a result of 
a survey of plantations in Asia and West 
\frica, a special committee has been ap- 
pointed for organization, and a special rep- 
resentative operates for this group from 
Singapore. 

Publications have appeared in the four 
official languages, English, French, German 
and Spanish. Special weeklies or other 
printed literature have been developed in 
Japan, West Africa, South America, Arabia 
and Asia in native languages. Strikers in 
these nations have been helped through 
relief and grants—for example, the contri- 
butions sent to the striking Japanese miners 
and silkworkers, the Northern Rhodesian 
copper miners, and the Eastern German 
rebels of 1953. 
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Our policies must result in giving the 
man in the overalls ever more and 
more of the same things which the 
man in the business suit also wants 
to have.—George M. Humphrey. 





These efforts have been supplemented to 
date by the special activities of the AFL, 
CIO and the British Trade Union Congress. 
The AFL has carried on world-wide ac- 
tivities with special representatives, particu- 
larly in Europe, Asia and Latin America. 
The CIO has had people in Europe and 
Latin America. The BTUC has been most 
active in the British Commonwealth, par- 
ticularly in colonial regions. While the 
American trade unionists have been useful 
to unionists employed by American sub- 
sidiaries abroad in facilitating understanding 
and better relations between employers and 
workers at the private level, the BTUC has 
been most helpful in getting better relations 
with the British colonial office. Union rep- 
resentatives from colonial territories have 
been encouraged at international confer- 
ences to voice their views and positions. 


Defense and attack—The ICFTU has 
been the zealous defender of free labor and 
free unions and has pushed hard for inter- 
national opinion to effect liberation of trade 
unionism in nations where it is repressed, 
suppressed or under governmental domina- 
tion. It has presented before the United 
Nations an exposé and careful documentation 
on the extent of slave labor in the Soviet 
Union, Communist China and the Soviet 
satellites, with the result that slave labor 
has been condemned by UNESCO. 

The International Labor Organization has 
appointed a special committee to conduct 
inquiries into the freedom of worker and 
employer organizations from government 
domination and control. The 1CFTU led 
the opposition to Franco Spain’s request 
for admission to the ILO. Its boycott of 
the Caracas conference of the ILO petro- 
leum industry committee, because of that 
country’s persecution of labor leaders and 
unions followed by the expulsion from the 
country of the worker-member of the ILO 
government group, led to the adjournment 
of this conference and the subsequent resig- 
nation of Venezuela from the ILO. This 
helped to focus world attention on the 
suppression of workers’ rights to organize 
in that country. The admission of Yugo- 
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slavian unions by two trade secretariats has 
been widely protested as out-of-keeping 
with the concepts of free trade unionism. It 
protested the imprisonment of Moroccan 
unionists and the denial of trade union 
rights to African natives in the Union of 
South Africa. 

Supplementing the efforts of the ICFTU 
are the activities of the individual trade 
secretariats of which 19 are affiliated with 
the ICFTU through a liaison committee 
These range in size from the International 
Metal Workers Federation, with five million 
members, to the International Federation 
of Free Teachers Unions, with about 100,000 
These secretariats work closely with the 
ICFTU but are concerned with the promo- 
tion of industrial interests and standards. 
They have been particularly useful to the 
individual national unions in helping or 
ganize, fight for standards, and solve diffi 
cult industrial issues. They have arranged 
for the free interchange of information and 
membership. 


Presentation of labor views.—If strong, 
free trade unions, working effectively in the 
workers’ interests, are a primary tool for 
developing progressive nations and a bul- 
wark against Communists, the ICFTU alsk 
serves to reinforce these moves by its rep- 
resentations to and activities with inte 
national bodies. The workers’ point of view 
is presented vigorously in a_ well-docu 
mented manner and their representatives are 
co-ordinated in a united determination for 
improvement. 


Since 1919, the international trade union 
movement has served to co-ordinate efforts 
and opinions of workers’ delegates from all 
nations before the International Labor O1 
ganization. This activity has helped to as 
sure continued worker support for the agency 
and pressure for more significant achieve 
ments, and to keep governments behind the 
agency. 

The ICFTU 
before the Economic and Social Council of 
the United Nations and its specialized 
agencies. Its representatives have presented 
its views. It has applied pressure for the 
principle of full employment and _ specific 
measures to achieve it, such as_ higher 
wages, increased social security benefits, 
low-cost public housing and public works 
It has supported programs for technical as 
sistance and economic development. The 
movement for a Covenant on Human Rights 
secured its wholehearted endorsement, as 
did the United Nations Children’s Emer- 
gency Fund. Its representation in UNESCO 


has a consultative position 


December, 1955 @ Labor Law Journal 











ng 


an 
on 


Uy 
de 
th 


al 





er 





Most workers join unions, not out of 
any great ideological conviction but 
because of the simple fact that, 
as the old adage has it, ‘‘in union 
there is 
president, International Association 


strength.’"’ — Al Hayes, 


of Machinists. 





has provided active leadership in the field 
of workers’ education. 

The ICFTU has been most active in the 
continental agencies for Europe, Asia and 
Latin America. Not only does it maintain 
contacts with them, but it is also a par- 
ticipant through representatives on a num- 
ber of them. It has a majority of the 
members of the workers’ consultative com- 
mittees in the European coal and _ steel 
community. Its former president was a 
member of the high authority of the com- 
munity. 

Support of democracy and self-determina- 
tion —The ICFTU has, of course, played an 
important role in promoting distinctly po 
litical causes. It has condemned the racial 
discrimination practiced in the Union of 
South Africa, supported various peoples in 
their efforts for national self-determination, 
and urged quicker liberation and self-gov- 
ernment for other colonial peoples. No issue 
has commanded more interest than that of 
peace. The “joint harnessing of atomic en- 
ergy for peaceful purposes” was foremost 
among its resolves in Vienna. 

In its May Day manifesto, the ICFTU 
declared: “We of the free labor movement 
stand for real international cooperation and 
the settlement of all outstanding problems 
by peaceful means. So long as the commu 
nist governments refuse to release their po- 
litical prisoners, grant the workers the right 
to strike, allow genuine trade unions to 
operate, restore the liberty of speech, press 
and assembly—then communist talk of ‘peace- 
ful coexistence’ and ‘unity of action’ must be 
treated as show sham and hypocrisy. Let 
the democratic nations set their own house 
in order. Full employment must be secured. 
Wages and working conditions must be 
brought into line with the ever-increasing 
production possibilities of modern industry. 
Housing and social security must be im- 
proved to correspond to the real needs of 
the people. Nor must the special needs of 
the economically underdeveloped countries 
and the striving for self-determination of 


International Trade Union Activity 
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gotten, 





non-self-governing territories be for- 


“Let the strong help the weak. The free 
trade unions have set a magnificent example 
to the nations of the world by their un 
stinting support of the ICFTU efforts to 
assist the trade union movements of the 
world’s economically underdeveloped areas. 


“Workers in the dictatorship countries: 
Your elementary labor and human rights 
have been ruthlessly trampled underfoot, 
but the ICFTU has not forgotten you. We 
are hoping and planning for the day when 
vou will be able to rejoin the international 
family of free labor.” 


American foreign relations policy.—No 
discussion of international trade union ac- 
tivity should omit a description of the part 
played by these organizations, its member 
ship and leadership in the promotion of a 
sound American international policy and 
practice. Both the AFL and CIO have 
actively fought for the major planks of 
recent American foreign policy such as the 
UN, the Marshall Plan, the defense of 
Korea, NATO, economic and technical as- 
sistance, reciprocal trade and other meas- 
ures designed to advance world security and 
economic activity. If anything, the trade 
unions have tended to criticize the present 
Administration for being too conservative 
in the amounts it has allotted to the eco- 
nomic assistance programs, and for stinting 
in its support of the Charter on Human 
Rights and the fund for the financing of 
the improvement of underdeveloped coun- 
tries. Trade union leaders have advocated 
the cause of constructive international pro- 
grams before their members, Houses of 


Congress and the public. 


In the administration of a number of these 
programs, individual unionists have been 
added to the federal foreign service to per 
form essential duties which few other groups 
are as well equipped to discharge. Many 
are now labor attachés in our foreign em- 
bassies. Others are labor advisers in specific 
aid programs. Still others perform other 
assignments of a nonlabor character, for 
which their special background, experience 
and training have particularly qualified them. 
Many trade unionists have been sent abroad 
on special missions to establish contacts 
with peoples in other countries. 

The trade unionist in our foreign service 
enjoys the advantage of having easy access 
to the trade union and labor movements of 
these countries. If his bona-fide character 
is established, and his truthfulness and 
trustworthiness are confirmed through ex- 
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perience, he can help overcome the preju- 
dices and suspicions among trade unionists 
and labor leaders in these countries. He can 
help open their eyes and minds so that they 
may objectively consider our American po 
sition. The existence of many labor or so- 
cialistic governments throughout the world 
makes this contact particularly important. 

The benefits of our industrial system and 
the description of its operations are more 
easily understood and believed when de- 
scribed by these men than by political 
leaders. American capitalism and democ- 
racy are more frankly discussed by the 
foreign intelligentsia, nationalist political 
leaders and academic progressives with a 
trade unionist, because they recognize in 
him a spokesman of the underprivileged 
rather than the vested interests. Moreover, 
they are likely to approach one who has an 
innate understanding of, and is fundamentally 
responsive and sympathetic to, the longings 
and activities of the disfranchised, the dis- 
possessed, the underpaid and the repressed 
The trade unionist will not only know the 
facts and react to the conditions, he will also 
comprehend their special speech, no matte: 
what their language may be. 

Through their participation in the inter- 
national trade union organizations such as 
the ICFTU, the Trade Secretariats and the 
ILO, American unionists are also perform- 
ing yeoman services in presenting our Amer- 
ican points of view and explaining them to 
these organizations. The result has been a 
gradual shift in emphasis to immediate eco 
nomic improvements, greater democratic 
rights and individual human rights. The 
battle with Communism is now conducted 
openly through an accent on deeds rather 
than the sophistry of political argument. 

In the United States, the trade union 
movement has a special responsibility for 
developing among its membership and the 
general public a better understanding of the 
foreign labor, democratic and _ nationalist 
Through intimate 


progressive movements. 
contacts with these foreign groups, trade 
unionists can help the American people 
identify the adventurous and reactionary 
groups who pose anti-Communists but whose 
real ambition it is to substitute new per- 
sonal dictatorships for the current ones. 
American trade unionists are beginning to 
understand developments in the rest of the 
world, and they can share their findings 
with other Americans. As a nation we must 
all develop greater tolerance for the insti- 
tutions and goals of other peoples. We 
desired it for ourselves in our days of 
growth. 
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Conclusion 


The world trade union movement was 
born out of the fundamental conviction that 
the interests of workers transcend their na 
tional loyalties. Through international soli 
darity, it was hoped to create an equitable 
society that could not be effected within 
specific nations. But this international bond 
never proved strong enough to stop inte 
national conflagrations, to determine the 
course of world development or to deter the 
fractionalization of workers throughout 
the world into separate national allegiances. 


World Wars I and II have changed the 
nature of the dominant drives in the move 
ment in favor of an emphasis on greater 
democratic values and national politics. The 
destruction wrought by past wars and the 
threats of the new weapons have brought 
concern to all. In this new determination t« 
effect a secure universe, the international 
trade union movement, ICFTU, plays a 
vital role. For workers, it provides the 
agencies for self-help and technical assist 
ance. As the protector of the weak and 
guardian of the growing movements, it nur 
tures the development of trade unions every 
where, so that workers can achieve through 
their Own powers improvements in theit 


economic plight and obtain increased rights 
as citizens. The free world is strengthened 
by the rise of strong trade unions able to 
withstand the lures of the Communists. It 
is a counterfoil to the Communist network 
of organizations among workers, a funda 
mental base for their operations. 

For international society, it provides one 
of the major forces supporting international 
bodies. It believes in international action 
This channel provides the fruitful area 
through which to realize many of its goals- 
such as the elimination of competition at 
labor’s expense through international labo 
standards, and protection for human and 
democratic rights. International action is 
the only road to world security, and the 
ICFTU is dedicated to the promotion of 
this process. Its presence and participation, 
both through its own representatives and 
trade unionists who are representatives of 
their respective countries in these interna 
tional bodies, assure constant concern fot 
the worker’s interest and recognition of his 
needs in its programs. Its constructive 
criticism and its guidance of world labot 
opinion is a positive force which effectivel 
conditions the policies and action of govern 
ments and international bodies. 


(Continued on page 842) 
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The Meaning of Collective Bargaining 
By ROBERT D. LEITER 





THE AUTHOR CLAIMS THAT GREATER INROADS WILL BE MADE INTO 
AREAS WHICH MANAGEMENT CLAIMS AS ITS OWN BY UNIONS WITH 
THE PASSAGE OF TIME AND CONTINUED PROSPEROUS CONDITIONS 





= HE recent acceptance and implementa- 
tion by management in the automobile 
industry of the principle of the guaranteed 
annual wage opens up a large and significant 
new area for collective bargaining. There 
have been historical changes in the attitudes 
of management, labor and the government 
towards the process of collective bargaining, 
and also important modifications in the sub- 
stance of negotiations between labor and 
management. The purpose of this article 
is to explore the changes which have oc- 
curred and to develop the present-day mean- 
ing of the term “collective bargaining.” 

The analysis first briefly traces the emerg- 
ence and establishment of collective bar- 
gaining in the United States. It shows how 
what was at first a voluntary process was 
converted into a compulsory one by law. 
The respective requirements and responsi- 
bilities involved in the duties of employers 
and unions to bargain collectively are con- 
sidered. The gradual expansion of the list 
of subjects discussed in negotiations, and 
the struggle by management to retain its 
“rights” through appropriate contractual 
clauses and through statutory enactment, 
are then examined. 


The use of the term “collective bargain- 
ing” is much more recent than the process 
of collective bargaining. Its first introduc- 
tion into the literature is generally credited 
to Beatrice Webb in 1891,’ but there is evi- 
dence that these words had appeared in 
print before that time.2, Though collective 
bargaining began in the United States at 
the end of the eighteenth century, its form 


‘Beatrice Potter Webb, The Cooperative 
Movement in Great Britain (1891), p. 217. 
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and scope have varied widely since then. 
The modifications have resulted from sev- 
eral factors including the prevailing policy 
of the government, the attitude of manage- 
ment, the attitude of labor, and the relative 
economic power of management and labor in 
each bargaining situation. Nevertheless, the 
trend has marked a continual expansion of the 
subjects covered in negotiation. A hundred 
years ago bargaining did not involve much 
more than efforts to arrive at a wage scale. 
The situation today, of course, is quite dif- 
ferent; the variety of matters and the length 
of the labor contract continue to expand. 


At the beginning of the nineteenth cen- 
tury, under the common law doctrine of 
conspiracy, the government in many cases 
successfully prosecuted workers who at- 
tempted to bargain collectively. After the 
middle of the century, the use of this prin- 
ciple was gradually abandoned, but it was 
replaced by the notion that certain aspects 
of collective bargaining involved restraint 
of trade and were, again under the common 
law, illegal. During the last half of the 
century, the government was not averse to 
using its military and police forces to assist 
management in its struggles with labor. 
Subsequently, for a time, under court inter- 
pretation of the Sherman Antitrust Act of 
1890, unions were subject to statutory re- 
straint-of-trade provisions. On the whole, 
however, during the first third of the twen- 
tieth century, the federal government main- 
tained a neutral position in the economic 
disputes between unions and management. 


Until the last two decades, employers 
have, in general but with numerous signi- 
ficant exceptions, resisted union organization 

2 Terence V. Powderly, The Path I Trod, 
p. 310. 
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and have been loathe to bargain collectively 
with workers. Unions, other than some 
radical organizations like the Industrial 
Workers of the World, have always desired 
to bargain collectively; and, as their power 
has grown, they have consistently extended 
the area of their bargaining interest. The 
development of collective bargaining has 
been uneven in the American economy, be- 
cause the economic strength wielded by 
some unions, such as those consisting of 
highly skilled workers or those in strategic 
industries, has been greater than that of 
others. Under these circumstances, some 
unions were able to gain status and security 
ong before others were even capable of 
commencing any organizing activity. 

The marked alteration in the govern- 
ment’s attitude toward and effect on col- 
lective bargaining that occurred during this 
century did not come about as abruptly as 
is sometimes assumed. First, there was 
the passage of the Railway Labor Act in 
1926 granting legal protection to railroad 
workers to engage in collective bargaining. 
Then, in 1932, the Norris-LaGuardia Act 
of the Hoover Administration was passed 
and, in 1933, the New Deal’s Nationa] In- 
dustrial Recovery Act gave to all workers 
in interstate commerce the apparent authori- 
zation (but unsupported by effective adminis- 
trative machinery), to engage in collective 
bargaining. Teeth to enforce the newly 
won gains of trade unions did not be- 
come available until the National Labor 
Relations (Wagner) Act was passed in 
1935. It was validated by the decision of 
the United States Supreme Court in 1937.* 
Only then did the privilege of unions to en- 
gage in collective bargaining—enabling a 
union to attempt to organize but also letting 
an employer work to disrupt and undermine 
the union and to refuse to respond to its 
overtures—become a right. The effect of 
the right is that the employer is required 
by law to deal with a bona-fide union of 
his employees and is prohibited from threat- 
ening or engaging in reprisals against those 
workers for taking part in organizational 
activity. 





= NLRB v. Jones & Laughlin Steel Corpora- 
tion, 1 LABOR CASES { 17,017, 301 U. S. 1 (1937). 
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One of the main objectives of the Na- 
tional Labor Relations Act was to create 
conditions and an atmosphere conducive to 
collective bargaining between management 
and labor. It assisted unions to organize 
and to designate representatives for bar- 
gaining. This was accomplished by pro- 
hibiting the employer from interfering in 
the formation and operation of a union or 
against any employee or 
potential worker for union activity. Man- 
agement was forced to bargain with the 
union’s representative since the alternative 
constituted an unfair labor practice. Under 
Section 8(5), now 8(a)(5), the law pro- 
vides: “It shall be an unfair labor practice 
for an employer to refuse to bargain col- 
lectively with the representatives of his 
employees ....” The National Labor Rela- 
tions Board was charged with the responsi- 
bility of determining what the process of 
collective bargaining involves and what 
refusing to bargain means. This led to a 
long series of Board and court decisions 
which have now become crystallized. They 
will be considered below. 


By 1947, the Labor-Management Rela- 
tions (Taft-Hartley) Act* was_ passed. 
Congress recognized that unions had in 
many cases achieved a position under which 
they could exert more pressure than the 
employer in the bargaining process—some- 
times to the detriment of the public and of 
other employees. Such was the case, for 
example, in 1946 when, despite the critical 
state of the national economy and with 
impunity, John L. Lewis refused to bargain 
and walked out of a conference with the 
coal mine operators.” The LMRA repeated 
the provision which required the employer 
to bargain collectively, but it imposed this 
condition on the union too. It declared, in 
Section 8(b)(3): “It shall be an unfair 
labor practice for a labor organization or 
its agents to refuse to bargain collectively 
with an employer .’ The law then 
proceeded to define collective bargaining in 
Section 8(d). It stated that “to bargain 
collectively is the performance of the mutual 
obligation of the employer and the repre 
sentative of the employees to meet at rea- 
sonable times and confer in good faith with 
respect to wages, hours, and other terms 
and conditions of employment, or the neg« 
tiation of an agreement, or any question 
arising thereunder, and the execution of a 
written contract incorporating any agree 


#61 Stat. 136. 
* New York Times, April 11, 1946, p. 1, col. 2 
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ment reached if requested by either party, 
but such obligation does not compel either 
party to agree to a proposal or require the 
making of a concession.” The statute did 
not prescribe a purely objective test of what 
constitutes good faith in collective bargaining. 

It is thus the Taft-Hartley law which 
provides the skeletal framework for deter- 
mining the meaning of collective bargaining 
today. But it is the NLRB and the federal 
courts which give substance to the provi- 
sions in the statute. Though some of the 
state labor relations laws require employers 
to bargain collectively, they rarely consider 
it an unfair labor practice when the union 


refuses to do so. 


In order to clarify the meaning of col- 
lective bargaining it becomes necessary, on 
the one hand, to investigate those actions 
which management and unions must per- 
form to meet the legal requirements while, 
on the other hand, the deeds both sides 
must refrain from in order to avoid violat- 
ing the law must be disclosed. Since there 
was a 12-year period (1935 to 1947) during 
which only employers were required to bar- 
gain, it is not strange that the bulk of cases 
available on the subject processed by the 
administrative agency and judiciary involve 
employers. The Board, however, has used 
the decisions reached prior to 1947, bearing 
on the duty of the employer to bargain, as 
benchmarks and guideposts to establish 
the bargaining obligations of unions. 

The NLRB has cited the legislative his- 
tory of the bargaining provisions of the 
labor relations laws to show the intent of 
the lawmakers. As Congress indicated 
when passing the Taft-Hartley Act, Section 
8(b)(3) had the purpose of imposing upon 
labor organizations the same duty to bar- 
gain in good faith which had previously 
been imposed upon employers.® The Board 
also declared that the standards and tests 
specified in Section 8(d), applicable to both 
employers and unions, were quite similar 
to those set forth in its own decisions and 
those of the courts before the enactment of 
the LMRA.* 

The Wagner Act imposed upon employ- 
ers the duty to Larvain in good faith. Early 
in 1941, the United States Supreme Court 


ruled that an employer failed to bargain 
collectively and was guilty of an unfair labor 
practice when he refused to embody the 
conditions of employment negotiated with 
the union in a written and signed agree- 
ment.* Such action demonstrated a lack of 
good faith since it impaired the bargaining 
process. The Court declared that it had 
been the settled practice of administrative 
agencies dealing with labor relations (such 
as the National Mediation Board, the Na- 
tional Labor Board, and the first National 
Labor Relations Board) to treat the written 
contract as the final step in the bargaining 
process. In a somewhat clearer exposition 
of good faith, a court of appeals pointed out, 
and the Supreme Court refused to review 
the decision, that the employer had the duty 
to go into discussions with an open and 
fair mind. The law prohibited him from 
sealing his mind against the thought of 
entering into an agreement and required 
him to make a sincere and earnest effort to 
bargain collectively with the representative 
of his employees.’ 

Expanding on the concept of good faith, 
the United States Supreme Court indicated 
in a decision reached since the enactment 
of the LMRA that such a condition is lack- 
ing if the employer unilaterally changes 
working terms during the bargaining pe- 
riod.” It added, however, that good faith 
can have meaning only in its application 
to the particular facts of a particular case. 
The Court found that the act does not en- 
courage a party to engage in fruitless and 
prolonged discussions at the expense of 
frank and supported statements nor does it 
permit the Board to sit in judgment upon 
the substantive terms of collective bargaining 
agreements. 


One of the first tasks facing the National 
Labor Relations Board after the passage 
of the Wagner Act was to implement the 
clause requiring the employer to bargain 
collectively with the representative of his 
workers. Since, at first, in numerous in- 
stances the resistance of employers to this 
provision was pronounced, rapid progress 
by the Board in setting forth a coherent 
program and pattern of employer behavior 
to meet the statutory requirements had to 
await the verdict of the United States Su- 





* Conf. Rept. 510, 80th Cong., 1st Sess., p. 43. 

™ National Maritime Union of America, 78 
NLRB 971, 981 (1948). 

SH. J. Heinz Company v. NLRB, 3 LABOR 
CASES { 51,107, 311 U. S. 514, 526 (1941). 
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* Singer Manufacturing Company v. NLRB, 
119 F. (2d) 131, 139 (CCA-7, 1941). 

” NLRB v. American National Insurance Com- 
pany, 21 LABOR CASES { 66,980, 343 U. S. 395, 
409, 410 (1952). 
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preme Court that the law was constitutional. 
Decisions by the Board and the courts con- 
cerning the duty of the employer may be 
divided into three kinds. In order to en- 
gage in collective bargaining, the employer 
must be guided by certain attitudes and 
behavior, he must be willing in various in- 
stances to provide the union with pertinent 
information, and he must be ready to bar- 
gain on relevant subjects. 

Only rarely does the employer refuse to 
meet with the union outright. Since the 
evasion of his legal duty may take various 
forms, the Board has to check many aspects 
of his behavior. The employer must meet 
the union with reasonable promptness ™ and 
at a suitable and convenient place;” and he 
must ordinarily clothe his negotiators with 
sufficient authority to reach and conclude an 
agreement.” Sometimes his actions regard- 
ing counterproposals indicate whether or 
not a violation of the law has occurred.” 
Unilateral acts by the employer when a 
union has been designated as the bargaining 
representative are considered to be illegal. 
Such acts include granting a wage increase 
to his employees without the approval of 
the union,” changing the terms and condi- 
tions of employment without consulting the 
union” or making concessions while the 
union is bargaining about the matter, and 
bypassing the union through direct negotia- 
tion with employees.” An employer does 
not bargain collectively if he requires the 
union to act unlawfully or include an illegal 
provision in the contract. The commission 
of other unfair labor practices by the em- 
ployer may support a finding by the Board 
that he refuses to bargain.” 

Unilateral employer action ordinarily pro- 
hibited is permissible if an impasse in col- 
lective bargaining occurs—such as when a 
breakdown in negotiations takes place, and 
neither side is willing to make further con- 





The employer may then put into 
the union, 


cessions. 
effect the conditions he 
Thus, he may grant the workers a wage in- 
crease providing it is no larger than that which 
he offered them during the bargaining pe- 
riod.” An impasse may be brought to an 
end, however, if the union goes out on 
strike and, under such circumstances, the 
employer is obliged to resume collective 
bargaining.” Similarly, at an impasse, the 
union may take action normally barred to 
it. One court held that no violation of the 
law took place when a union presented its 
proposals to the individual employers in- 
volved after negotiations with their associa- 
tion had broken down.” 


offered 


A special situation arises when the union 
requests information from the employer re- 
garding the operation of his business. Since 
intelligent appraisal of the issues by both 
parties and orderly collective bargaining 
will effectuate the purposes of the LMRA, 
the Board has ruled that employers, on re- 
quest, must transmit to the union informa- 
tion pertinent to the discussions going on. 
Although employers have been reluctant to 
submit their records to the union, and have 
argued that some requests were improper 
or involved confidential material, the Board 
has held that the employer is not evcused 
from disclosing the information demanded, 
even when this knowledge might be used 
to his disadvantage by competitors; the 
public interest is paramount.” Employers 
must assist the union even when the union 
has alternative for obtaining the 
information;~ and management is required 
to furnish financial data when it claims in- 
ability to grant wage increases™ or other 
benefits involving monetary outlays. The 
companies, however, need not present the 
information solicited when it is not relevant 
when, if it 


sources 


to any bargainable issue™ or 
were not available, the 
negotiation would not be impeded.” 


progress of the 
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Today more than 15 million Ameri- 
cans have more than 30 billion 
dollars invested in pension and re- 
tirement trust funds. This represents 
an investment of almost $2,000 per 
worker. Such retirement plans were 
practically unknown in 1900.— 
George M. Humphrey, Secretary of 
the Treasury of the United States. 





One of the most perplexing and signi- 
ficant questions of the past decade has been 
the area or subject matter which falls within 
the statutory bargaining requirements. The 
law mandates collective conferences in Sec- 
tion 8(d) “with respect to wages, hours, 
and other terms and conditions of employ- 
ment” and, in Section 9(a), “in respect to 
rates of pay, wages, hours of employment, 
or other conditions of employment.” It 
remains for the Board and the courts to 
determine exactly what these phrases mean. 
Thus, although variation in interpretation 
is possible regarding the matters encom- 
passed by the phrases, the employer and 
the union may, as a result of their negotia- 
tions, leave specific points concerning any 
terms of employment to individual bargain- 
ing or to unilateral decision. On the other 
hand, the employer may voluntarily agree 
to bargain in an area which is still in gen- 
eral practice reserved entirely to the discre- 
tion of management; the union is not barred 
from introducing such subjects. They in- 
clude the structure of the business, the 
products to be fabricated, the location of 
the plants, the prices to be charged for the 
goods produced, distribution methods, pro- 
duction schedules and accounting procedures. 

The Board has upheld a contract in which 
the union gave up its right to solicit mem- 
bership on the employer’s premises, since 
this arrangement emerged from the give- 
and-take of negotiations.” Only matters 
which are part of the bargaining process 
itself, such as a limitation on the choice of 
a bargaining representative, may not be 
surrendered by either party.” 


Union pressure has been exerted on em- 
ployers to extend the scope and area of 
collective bargaining. Through a _ broad 
interpretation of the words involved in 
wages, hours and conditions of employment, 
the federal courts and the Board have given 
legal support to the entry by the union into 
phases of the business previously reserved 
exclusively to management. Beginning in 
1948, employers have been required to bar- 
gain on matters dealing with pensions,” 
health, insurance and welfare programs,” 
merit increases," Christmas bonuses,” stock 
purchase plans of employees toward which 
the employer makes a monetary contribu- 
tion,” company housing,“ and the price of 
meals where facilities other than those of 
the employer are not readily available or 
accessible.” Subcontracting of work has 
been deemed within the union’s purview.” 


IV 


The Board and the courts have not ex 
plored the refusal to bargain by the union 
as fully as they have such refusal by man- 
agement, because this matter has so recently 
become a part of the legal code. ‘These 
cases involve two kinds of questions. In 
one, certain types of union action preclude 
a milieu conducive to honest and successful 
bargaining; in the other, union insistence 
upon particular demands or conditions do 
not permit the bargaining relationship con- 
ceived of by the law to prevail. These 
situations involve cases where either the 
means for achieving the objective may be 
improper, or the objective itself may be 
unlawful. In either type of case the union 
commits an unfair labor practice. The 
NLRB has held that if a union is engaged 
in an activity which is not consistent with 
the act, it does not meet the test of bar- 
gaining in good faith; such bargaining re- 
quires reasoned decisions and_ balanced 
relations. It noted that good faith at the 
bargaining table is generally a_ relative 
matter and that the lack of good faith in one 
party may remove the possibility of nego- 
tiation and preclude the existence of a situ- 
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ation in which the other party’s good faith 
can be tested.” A whole series of concerted 
activities has been held to be unprotected 
by the LMRA. The Board has particularly 
criticized the use of the slowdown by the 
union to dictate the terms of employment. 
The criticized because the em- 
ployees accept compensation from ‘their 
employer without giving him a _ regular 
return in the quantity of work performed.® 
A partial strike by the union, aimed at 
bringing pressure for acceptance of its 
terms without risking the lawful replace- 
ment of its members or the their 
wages incident to a total strike, is not pro- 
tected. The Supreme Court has held that 
recurrent and intermittent strikes are coer- 
Other decisions by 


tactic is 


loss of 


cive and unprotected.” 
the high court have removed the protection 
of the relations law workers 
engaged in a sitdown strike,* 
strike violating a contract,” 
violence during a strike,” or discharged for 
acts of mutiny aboard ship.“ The Board 
has also held that hit-and-run strikes 
not protected by Section 7 of the act.“ 


from 
3 ‘ 
involved in a 
taking part in 


labor 


are 
Many harassing tactics have been held 
to be unprotected even though concerted. 
These include an organized refusal to work 
overtime, an unauthorized extension of rest 
periods, the direction of employees to refuse 
to work special hours, unannounced walk- 
outs, and the inducement of employees of 
a subcontractor not to work.” It is cleat 
that the provisions of Section 7 giving em- 
ployees the engage in collective 
bargaining and other concerted activities are 
not unrestrained, but are subject to those 
restrictions which, in the judgment of the 
Board and the courts, would effectuate the 
purposes of the law, and which not 
considered improper and unlawful. 


right to 


are 


The NLRB has deemed unions guilty of 
bad faith and refusal to bargain when they 
have demanded that the employer include 
illegal clauses in the contract, perform un 
lawful actions, or engage in activities incon- 
sistent with the basic policy of the law. It 
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A greedy, self-seeking, politically 
ambitious labor boss is just as bad 
as is his prototype in the industrial 
world.—Clare E. Hoffman, Congress- 
man, Michigan. 





was decided that a union which insisted on 
an outlawed type of hiring hall was guilty 
of an unfair labor practice.“ The union 
violated the bargaining provisions of the 
law when it refused to negotiate either an 
oral or written bilateral agreement with the 
employer on matters properly subject to a 
contract.” Subsequent modification of the 
union’s position to one in which it was will 
ing to work out a contract that could be 
canceled on 60-day notice was equally vio- 
lative of the act, since such an arrangement 
did not effectuate the purpose of the law 

to stabilize labor relations through agrec 
ments of reasonable duration—and since it 
was designed to exclude nonunion men and 
enforce a closed shop. A union following a 
policy of refusing to 
violates the law; it does not comply 
the bargaining provisions when it 

negotiations with a fixed and determined 


negotiate a contract 
with 


enters 


purpose of avoiding the making of an agree- 
ment.” The union may not demand that 
the employer bargain with respect to supet 
visors since this request violates Section 
8(b)(3).” It has been decided that 
proposals which tend to delay, impede o1 
circumscribe the bargaining process are im- 
proper. That was the when a union 
asked an employer to post a performance 
bond.” Of course, there are numerous in 


also 


case 


stances in which actions of many kinds by 
unions have not been considered to conflict 
with collective bargaining requirements 
The employer who is faced with the re 
fusal of the union to engage in collective 
bargaining may one or more of 
three different types of action. (1) If the 
unfair labor practice of the union is based 


resort to 


4 Pacific Telephone and Telegraph Company, 
107 NLRB, No. 301 (1954). 

“ Textile Workers Union of 
NLRB, No. 109 (1954). 

4 American Radio Association, 82 NLRB 1344 
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Chicago Typographical 
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on illegal or unprotected acts of the work 
ers, he may discharge or discipline them. 
He may shut the plant and lock out his 
employees when strikes are recurrent. For 
various reasons, in many of these cases the 
employer may be unwilling to use such 
severe or drastic methods of dealing with 
his problem. (2) Thus, he may instead or 
in addition, press charges before the Na- 
tional Labor Relations Board. Such charges 
require a considerable period of time to be 
processed and resolved, so that even if the 
employer is successful in his efforts the re- 
sults may come too late to alleviate the 
conditions resulting from the violation by 
the union. (3) Another possibility is that 
the employer may imitate the action of the 
union and refuse to bargain; in this manner 
he may more rapidly influence the union 
to modify its behavior. 


Vv 


Employers have attempted to stave off 
union encroachment in fields which they 
consider purely within their own discretion 
by formulating a series of notions concerning 
management prerogatives and attempting to 
insert clauses guaranteeing such prerogatives 
in their labor contracts. Since unions ordi- 
narily resist this demand, such tactics by 
management have not been particularly suc- 
cessful, but they have served as a method 
of temporarily delaying the extension of the 
sphere of collective bargaining. The area 
of .decision which unions are willing to 
concede entirely to management has been 
narrowed gradually. 

An employer may in good faith demand 
that the union accept a management-rights 
clause in the contract which would assign 
to him unilateral control over some aspects 
of wages, hours or working conditions, but 
he, may not make such demands to prevent 
the conclusion of an agreement.” <A de- 
mand by an employer whose business is 
highly unpredictable, because it depends 
upon outside forces (such as the arrival of 
a ship in port), for a rights clause authoriz- 
ing him to change conditions of employment 
during the contract term without consulting 
the union, is not evidence that he refuses 
to bargain in good faith.” Management- 
rights clauses take various forms. They 
may list specifically those subjects which 





‘i NLRB v. American National Insurance Com- 
pany, 21 LABOR CASES { 66,980, 343 U. S. 395, 
409 (1952). 

®& NLRB v. Norfolk Shipbuilding & Drydock 
Corporation, 21 LABOR CASES { 66,880, 195 F. 
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For income tax purposes, an em- 
ployee is distinguishable from an 
independent contractor. This is im- 
portant, for the withholding of in- 
come taxes on wages applies only to 
employees. The regulations state 
that an employee is one who is sub- 
ject to the will and control of the 
employer not only as to what shall 
be done but how it shall be done. 
They state that in general, if an 
individual is subject to the control or 
direction of another merely as to the 
result to be accomplished by the 
work and not as to the means and 
methods for accomplishing the result, 
he is not an employee. However, 
officers and elected officials of the 
United States, State, and local gov- 
ernments are employees, as are also 
officers of corporations.—CCH Dic- 
tionary of Income Tax Terms. 





remain in the exclusive jurisdiction of the 
employer. They may also involve a general 
statement that management retains those 
prerogatives which it customarily exercises 
except as they have been altered by the 
contract. In the latter case, the union may 
be forced to use the established and previ- 
ously formulated grievance procedure or 
arbitration instead of seeking to clarify an 
issue through the process of collective bar- 
gaining when questions involving interpre- 
tation of the clause arise.” 

Although trade union leaders are willing 
to concede that there are areas in business 
activity where employers should retain pre- 
rogatives, they are not willing to give specific 
illustrations of such cases. The failure of 
the President’s National Labor-Management 
Conference in 1945 may in large part be 
ascribed to the inability of Committee II, 
dealing with management’s right to manage, 
to issue a joint report. The disagreement 
necessitated separate reports by manage- 
ment members and by labor members.™ 
Management and labor representatives dif- 
fered on matters not subject to collective 
bargaining. (Management specifically listed 
items such as products to be manufactured, 








38 Timken Roller Bearing Company v. NLRB, 
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sion of Labor Standards, Bulletin No. 77 (1946), 
pp. 56-62. 
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. . . unemployment among veterans 
of World War Il is at a rate only 
two-thirds as high as unemployment 
in the labor force as a whole.—Mil- 
lard Cass, Deputy Under Secretary of 
Labor. 





plant location, production and distribution 
processes, layout, financial policies, prices, 
job content, size of work force and disci- 
pline.) Those on which management should 
make the initial decision but permit review 
under established grievance procedures 
(management specifically listed items such 
as discharge for cause, application of senior- 
ity provisions and disciplinary penalties) 
were distinguished from those which must 
be processed through collective bargaining 
before any decisions may be made. The 
labor members of the committee were un- 
willing to become specific because of the 
wide variety of traditions, customs and 
practices in different industries. Manage- 
ment members expressed the fear that the 
union position was leading to joint man- 
agement of enterprise. 

The problem of union prerogatives, though 
of much less practical importance, arises 
in various connections. Management is 
affected by the admission and expulsion 
policies of unions in connection with the 
closed shop and the union shop under fed- 
eral and state laws. It is also concerned 
with the question of union incorporation, 
since the status of the labor organization 
may determine the manner in which it may 
be sued. Yet these decisions are generally 


recognized as being solely within the dis- 
cretion of the union. 


VI 


The scope of collective bargaining nego- 
tiations has been expanding gradually for 
many years, and there are indications that 
even further incursions into the areas which 
management claims as its own will be made 
by the unions with the passage of time. It 
is possible that resistance by management 
may delay discussion of certain topics for 
some time, but such action can only be 
temporary if labor leaders are insistent and 
if prosperous economic conditions continue 
to prevail. Management may be more suc- 
cessful in keeping certain matters from the 
bargaining table if it can secure supporting 
legislative enactments banning them from 
discussion. Such action, although occa- 
sionally taken by the government (as in the 
case of the closed shop), is very unusual 
and may easily be changed again as circum- 
stances in the economy warrant or necessitate 
modification. 

Unions and managements ordinarily favor 
an environment in which they can work out 
their mutual problems free from govern- 
mental interference. At the present time, 
each side recognizes that the other has 
legitimate and vital interests in the opera- 
tions of the enterprise and that consultation 
and conference can be advantageous to both. 
It is generally agreed that in a growing 
proportion of industry the attitude of the 
worker has favored, and his morale has 
been improved by, the substitution of col 
lective bargaining for individual bargaining 


[The End] 





INTERNATIONAL TRADE UNION ACTIVITY: A VEHICLE FOR 
GREATER WORLD SECURITY—Continued from page 834 





World security depends upon our ability 
to protect ourselves and to form a loyal 
citizenry enjoying the benefits of rising 
living standards and democratic political 
rights for self-development and determina- 
tion. These are the roads necessary for 
strengthening the free world and for con- 
verting the Communist world. The recent 
Geneva conferences have shown that the 
path to understanding is long and difficult. 
But the people of the world want security 
and opportunities for development. In the 
clash of views, we must try to prevent the 
conflict of arms, but we cannot .ever let up 
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in our efforts to win over the Communist 
world through demonstration and educa 
tion to the conviction that roads of demo 
cratic procedures are the sure ones for 
human progress. The free international labor 
movement is a major vehicle for this put 
pose, for it rests on this proposition and 
strives for these ends, representing the 
people who want these ends, endowed with 
leaders nurtured with these ideals, and ex 
perienced in the arts of persuasion and 
economic and political pressure and opposed 
to the arts and habits of military conflict. 


[The End] 
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Informational, Representational 
and Organizational Picketing 


By MORRIS D. FORKOSCH, Professor of Law, Brooklyn Law School 





THESE THREE TYPES OF PICKETING 
ARE PROTECTED BY THE FREE-SPEECH 
REQUIREMENT OF THE FEDERAL CON- 
STITUTION, THE AUTHOR CONCLUDES 





HE LEGAL STATUS of picketing 

- continues in a state of ferment, and this 
even though federal and state legislative 
efforts have sought to jell certain areas. In 
the January, 1955 issue of this JouRNAL we 
reported on “The Status of Organizational 
Picketing in the State of New York.” We 
there discussed the decision of that state’s 
Court of Appeals in Wood v. O’Grady, 26 
Lapor Cases { 68,745, 307 N. Y. 532, 122 
N. E. (2d) 386, decided October 22, 1954, 
by an over-all bare majority vote of four 
to three. That case, nevertheless, resolved 
little because of the presence of partially 
concurring, fully concurring and dissenting 
opinions. It was our conclusion that “The 
possibility that Wood v. O’Grady might be- 
come a landmark in New York labor law 
has been explored and, because of its fac- 
tual basis, found wanting.” 

One important point must be immediately 
made: In our January article the term “or- 
ganizational picketing” is used, whereas the 
pinpointed question we are here to examine 
involves “informational picketing” or, as we 
include it, representational picketing. There 
are numerous types of picketing which may 
be differently catalogued and termed, for 
example, informational picketing is to con- 
vey information, whether to the employees, 
the employer, or to third parties, as the 
public or tradesmen; representational picket- 
ing is to persuade the employees to desig- 
nate the one picketing as their bargaining 
representative; organizational picketing is 
to persuade the workers to designate the 
picketer as their bargaining agent by actu- 


Picketing 


ally joining the picketer as a member; eco- 
nomic picketing includes an effort by the 
picketer to obtain wage or other concessions 
from the employer, sometimes to aid the 
workers of that employer and sometimes 
to force up wages so as not to compel re 
duction of the wages of other workers; 
unfair labor practice picketing seeks to 
prevent an employer from continuing to 
violate a federal or state labor relations act. 

Our particular topic is the first, namely, 
informational picketing, although representa- 
tional picketing, as we use the term, will 
also be involved. While organizational 
picketing appears throughout the article it 
must be carefully distinguished from the 
definition we have given it, and also from 
its use to denote representational picketing. 
In our last few paragraphs we do discuss 
organizational picketing as above defined. 


The question examined in the Wood case, 
that is, is organizational picketing protected 
by the federal Constitution because of its 
identification with free speech, still remains 
unanswered by the New York Court of 
Appeals, although now Maine’s Supreme 
Judicial Court, on May 31, 1955, in Pappas 
v. Stacey, 28 Lapor Cases { 69,420, 116 Atl. 
(2d) 497, has apparently just decided a like 
question in the negative, albeit the Pappas 
case may involve representational picketing. 
Likewise in the apparent negative (and 
whether involving a “pure” case of repre- 
sentational picketing or a “mixed” rep- 
resentational and organizational one we 
leave till later) is the New York nisi-prius 
decision of Meltex, Inc. v. Livingston, 28 
Laspor Cases { 69,483, decided October 15, 
1955, exactly one year after the Wood case, 
by a New York county justice. 

Whether or not a second round of “stif- 
fening” laws and judicial decisions is on 
the way, as in the recent postwar years, is 
of interest, but not of importance here. It 
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may be that Galbraith’s countervailing power 
approach will come more and more to the 
fore, once the labor movement is united 
and enters the arena of power politics, 
but that is to be separately examined. We 
with the question of 
aspect of picketing 


are now concerned 
whether any form or 
may be protected by the federal Constitu- 
tion against federal and state legislative and 
judicial action. Put differently, can all union 
(or individual) picketing of any type or 
kind, in all its aspects and ramifications, 
and regardless of union (or individual) rea- 
son or motive, be prohibited? Notice that 
we tie in the individual with the union, al- 
though we here use union for any group of 
employees, formally organized or not, which 
seeks to represent all employees in a unit 
for purposes of collective bargaining, etc. 
Although the conspiracy doctrine is out- 
moded these past 100 years, still, for pur- 
poses of examining labor’s rights, it is the 
individual who is the core of the discussion, 
whether he acts individually or collectively. 

The method we shall use in examining 
question—is informational 
(and representational) picketing constitu- 
tionally protected—is simple. We _ shall 
first detail the particular facts and opinions 
in Pappas and Meltex, refraining from pres- 
ent criticism or discussion; second, discuss 
and approaches 


our pinpointed 


principles 
considered to be 
citations, 


those general 
which may be 
present, sans judicial 
some may disagree; third, analyze the 
Pappas and Meltex opinions in the light of 
our general discussion; and, finally, give our 


“law” at 
although 


personal opinions, conclusions and sugges- 
tions. Within the limits of space neces- 
sarily imposed it is left to the reader to 
draw logical inferences warranted by the 


statements in and context of this article. 


Pappas and Meltex Facts 


We will analyze, albeit briefly, the facts 
in Pappas and Meltex. In Pappas, a perma- 
nent injunction against union picketing for 
“organizational” purposes was upheld. The 





1“The purpose of the strike, we repeat, is 
‘for the sole purpose of seeking to organize 
other employees of the Plaintiff A strike 
for organizational purposes is by definition a 
strike to obtain from the employer a concession 





which he may grant ‘A strike necessarily 
assumes the existence of a grievance. To right 
the asserted wrong is its purpose.” .. . In 


this instance the purpose of the strike neces- 
sarily is to compel the employer to bring 
pressure upon the employees to join Local 390. 


For what other purpose under the circum- 
stances of this case are the employees on 
strike?'’ Note the important words, ‘‘circum- 
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agreed statement of facts superficially gave 
the nature of the picketing, that is, it was 
conducted “for the sole purpose of seeking 
to organize other employees of the Plaintiff, 
ultimately to have the Plaintiff enter into 
collective bargaining and negotiations with 
the Union,” and concluded that “if the 
picketing is illegal, the Plaintiff has been 
suffering and will continue to suffer dam- 
age in the conduct of his business which is 
irreparable and for which there is no ade- 
(The “if” is imma- 
were 


quate remedy at law.” 
terial, it is suggested, for if it 
the plaintiff would still continue to suffer 
this damage.) 


The unanimous “There 
are, in our view, two issues: (1) Does the 
law of Maine prohibit peaceful picketing 
for organizational purposes under the cir- 
If so, is such 


legal, 


opinion began: 


cumstances of this case? (2) 
picketing protected under the ‘free speech’ 


provision of the Federal Constitution?” 


The first, or state policy, question was 
initially developed as follows: A 1941 stat- 
ute protected the employees from “inter- 
ference, restraint or coercion by their 


employers or other persons;” here no griev- 
between employer and em- 
employees 


existed 
ployees. Three 
struck and picketed the remaining 27; their 
individual objective was identical with that 
of the union, of which they were members, 
Thus, de- 


ance 
nevertheless 


namely, to organize the others. 
fendants (union and three employee-mem- 
bers) had a grievance, if any, with the 
remaining employees, not with the plaintiff- 
employer. This strike by the three is un- 
lawful,’ and “It follows that picketing in 
support of such strike, although peaceful, is 
likewise unlawful and may be enjoined.” ’ 


Despite this conclusion, continued the 
court, even if no unlawful strike were found 
to be present, the picketing would stiil be 
condemned. ‘The reasoning was the follow 
ing: Picketing 
against the employer, even though here he 


develops a coercive force 


has no dispute with his employees ovet 


stances of this case,’’ for later we utilize this 
particular limitation for purposes of criticism 
and synthesis. 

? Under the 1941 statute, ‘“‘The worker must 
be left free from interference by employer or 
other persons in reaching a decision whether to 
join or refrain from joining a union. It follows 
necessarily that pressure cannot lawfully be 
directed against the employer to force him to 
interfere with the free choice of his employees 
The plaintiff cannot lawfully be placed in a 
position where compliance with the strikers’ 
demands requires action in violation of the law 
of the State.”’ 
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wages, etc., and this “force is applied to 
the employer to urge his employees to join 
the union to save his business, and to the 
employees to join to save their livelihood.” * 
The 1941 statute, quoted above, granted 
employees the right to be free from coercion 
not alone by employers but also by “other 
persons,” and this includes labor union of 


ficials; if an employer coerces the employees 
so as to save his business, he violates the 
law, while if he does nothing, he loses his 
business. The employees also suffer, for 
“Irreparable damage to employer must in 
any appreciable period be like damage to 
the employee;” therefore, the picketing in- 
terferes with the employees’ personal rights 
to choose, violates the statute, and is un- 
lawful, that is, “The purpose of the picketing, 
here, that is the immediate purpose, is 
solely to bring employees into Local 390.” 
Concluded the court on this first issue: 


“There is a clear difference between the 
attainment of an agreement for employ- 
ment conditioned in some form on union 
membership, and the persuasion of em- 
ployees to join a union. In the former 
case, action is required by the employer. 
Only with agreement of union and the em- 
ployer can the objective be reached. In 
the latter case, however, no connection 
between employer and employee necessarily 
exists. The union may reach and persuade 
the employee to join without directly touch- 
ing or affecting the interests of the 
employer.” 

The second issue now brought up the 
constitutional question, for if the law pro- 
hibited peaceful picketing for purely “or- 
ganizational” purposes, still, did such law 
now run afoul of the federal Constitution? 
Again the court held against the union, 
citing and quoting from various decisions 
of the federal Supreme Court which had 
permitted states to restrain picketing car- 
ried on for an unlawful purpose or against 
its lawful public policy. 

In the Meltex case‘ a temporary injunc- 
tion, and now after a trial a permanent 
injunction, was granted against the picket- 
ing of a “small business nian” who originally 
employed only a bookkeeper (not involved 








3*‘In reaching for the employees, there is a 
steady and exacting pressure upon the em- 
ployer to interfere with the free choice of the 
employees in the matter of organization. To 
say that the picketing is not designed to bring 
about such action is to forget an obvious pur- 
pose of picketing—to cause economic loss to the 
business during noncompliance by the em- 
ployees with the requests of the union.”’ 
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in the matter), a delivery boy and a sales 
man (plaintiff's vice president was also a 
salesman), none of whom was originally 
a member of the union. Some employers 
had complained to the union, with whom 
they had bargaining contracts, that non 
union competitors were unfairly competing 
due to lower wage costs; thereupon the 
union began an organizational drive. It 
now sought to organize plaintiff’s salesman 
and delivery boy, the latter joining and 
plaintiff terminating his employment the 
following day; however, said the court, the 
evidence does not show it was for so join- 
ing, although the union and the boy believed 
it was so, and the salesman feared a like 
fate (he later quit). 

Meltex refused to rehire the boy and the 
union then said it had “no alternative but 
to strike,” whereupon picketing began, the 
placards stating that “the employees of 
Meltex, Inc., are on strike. Please do not 
patronize.” The store frontage was less 
than 20 feet wide, and the pickets “some- 
times asked prospective customers not to 
enter and sometimes followed persons who 
came out of the store with the object of 
ascertaining where they went and who they 
were.” Although never more than two pick- 
ets paraded, the neighborhood conditions 
(New York’s garment center) were such 
that during lunch hour the area was 
crowded with people. A consequence of 
the picketing was that some customers 
were deterred from entering, some truckers 
refused to deliver to or from the store, 
processors were deterred from processing 
plaintiff's goods, and some persons were 
even deterred from testifying for plaintiff 
two months after picketing had stopped 
(pursuant to the temporary injunction). 


On at least one occasion the bookkeeper 
was called a scab, and a union member was 
arrested on a charge of having put liquid 
cement in the lock on the front of plaintiff’s 
store. Except for these “incidents there was 
no violence or actual disorder of any sort 
at any time during the picketing.” About 
a week after plaintiff had fired the delivery 
boy, and after the strike and picketing had 
begun, the union filed an unfair labor prac- 
tice charge with the federal labor Board, 





*In the gathering, analysis and preparation 
of the facts and factual presentation in the 
Meltex case, I have relied greatly upon the 
efforts of Mr. Bernard Stebel, a student, to 
whom I am greatly indebted and for whose 
aid I am most grateful. 




































































charging Meltex had violated the federal 
act, but the regional director, sustained by 
the general counsel on appeal, held there 
was insufficient evidence of a violation. 

the union had 
plaintiff's 


The trial court felt “that 
a legitimate interest in getting 
employees to join it, then getting them to 
select it as their bargaining representative, 
and in then getting plaintiff to make a 
contract” covering wages, etc., in line with 
those of the complaining employers, but 
“that whenever a union pickets the place 
of business of an employer whose employees 
do not belong to a union it necessarily 
brings pressure to bear upon the employer 
and makes it at least likely that that em- 
ployer will endeavor to relieve the pressure 
by doing something to get his employees 
to join the union which is doing the pick 
eting.”* There could no satisfactory 
distinction made between picketing an em- 
his employees to join and 
the employer to get 
“determi 


be 
ployer to get 
picketing to get 
employees to join, for then the 
nation [would] rest on whether the union’s 


his 


lawyer describes the object as being one o1 
the other, on whether union o1 
ganizer” uses, or does not use, the proper 
language. “Nevertheless, the distinction 
which I think lacks reality is being drawn,” 
citing Judge Fuld’s concurring opinion in 
the HW’vod case, so that “Solely because ol 
that I will not decide this case on the basis 
that the picketing here was for an unlawful 


or some 


objective.” 
Now the court assumed the picketing to 
“solely for the entirely legitimate pur- 
pose of advancing the entirely legitimate 
labor objective of getting more people to 
join the union and more employers to hire 
only union members and pay them union 
wages. On that assumption I reach the 
question whether the picketing was a lawful 
means for attaining that lawful end.” 

Put differently, the 
may “powerful labor unions lawfully 
still further aggrandize themselves at the 
expense of the right of another person to 
carry on a legitimate business,” and “A 


be 


continued opinion, 


5“That is so,’’ continued the justice, “‘even 
though the union loudly assert that its sole 
object is to persuade the employees to join and 
not to coerce the employer into coercing his 
employees into joining. I hence think it should 
be frankly realized that the picketing of the 
place of business of an employer whose em- 
ployees do not belong to a union necessarily 
is an attempt to cause the employer to commit 
the unfair labor practice of discriminating in 
order to encourage or discourage membership 
in a labor organization [citing 8(a)(3) of the 
amended Wagner Act], and hence has an illegal 
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There is no place in government for 
a public official who encroaches on 
the liberties of the people in the 
guise of exercising official discretion. 
—Herbert Brownell, Jr. 





think that the 


answer ; 
Rights are never absolute 


priori I would 
must be... no.” 
but are relative to the rights of others, and 
“Labor unions, like everyone else, must let 
live as well live.” The right to strike 
is not absolute, since it cannot be used for 
certain unlawful 


as 


purposes, and so, too, is 


the right to picket not an absolute one. 
“To the extent that picketing is a dis- 
semination of ideas—a publicizing of the 
fact that a dispute of some sort exists be 


tween the picketer and the picketed, and 
a plea to the public that it side with the 
picketer—it is an exercise of the constitu- 
tional right of free speech which the states 
can not penalize or enjoin upon the 
mere ground” that it is stranger picketing 
But picketing is something more than the 
dissemination of ideas, for “It is intended 
to exert, and usually does exert, influences 
and induce action quite apart from the 
nature of the ideas being disseminated, and 
those aspects of it make it the subject of 
regulation.” 

Picketing is recognized as a form of eco 
nomic Many refuse to 
cross a picket line, regardless of the reasons 
involved, and therefore “picketing thus may 


pressure. people 


be intimidating, coercive and oppressive 
even though it is orderly and free from 
violence or disorder. It is not beyond 
the control of the state if the manner in 


which it is conducted or the purpose which 
it seeks to effectuate gives ground for its 
disallowance.” Illustrations disallowed 
nonviolent and otherwise peaceful picketing, 
whether because of ends or means, ranged 
from union ends to compel a violation of a 
state’s antitrust laws, or to an em 
ployer into signing a contract requiring his 
employees to join a union, to an originally 


of 


coerce 


objective."" It should be pointed out that if 
this were possible, and not even probable, under 
the facts of this case, then the court should 
have rejected jurisdiction, since the union's 
original charges before the federal Board had 
involved different concepts, and it was now 
the employer who would file charges involving 
an 8(b)(2) violation which, if accepted, would 
permit the Board to obtain an injunction of its 
own. On this ouster of state jurisdiction, see 
this writer's article on the Board’s ‘‘Jurisdic- 
tion and Its Impact on Federal Relations,’’' 16 
Ohio State Law Journal 301 (1955). 
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violent situation which has become nonvio- 
lent and completely peaceful “but which 
still operates coercively because it excites 
a fear that violence may be resumed.” 


Concluded the justice, “I thus find noth- 
ing in any decision of the United States 
Supreme Court which supports the idea 
that New York is constitutionally prohibited 
from taking the view that picketing which 
is in fact coercive and oppressive and causes 
actual harm is unlawful even though pur- 
sued without disorder and for an entirely 
lawful labor objective.” The court adverted 
to certain Supreme Court decisions and 
said that “that court has made the specific 
ruling that a state may restrain organiza- 
tional picketing,” citing the Hanke case, 18 
Lapor Cases § 65,763, 339 U. S. 470. 


He therefore turned to New York deci- 
sions and found that numerous decisions 
upheld injunctions against picketing accom- 
panied by violence, threats, etc., against the 
collection of crowds, threats and “state- 
ments false in fact,” that “customers or 
employees may not be annoyed or accosted,” 
that “acts of intimidation or false repre- 
sentations that a labor dispute exists or that 
the picketed person’s employees are out 
on strike or that such person is unfair to 
organized labor” were denounced,’ as were 
false and misleading signs, and that Wood 
v. O’Grady announced no new rule of law 
but was decided, and the disagreement 
among the judges centered, upon the facts. 
“The picketing here,” found the justice, 
“was coercive, oppressive, threatening and 
intimidating. It was also accompanied by 
false representations made deliberately 
for the purpose of gaining an advantage.” 
There was no strike of the employees but 
many persons, told of a strike, refuse to do 
business with the employer, but if told the 
truth “will feel that labor unions are too 
powerful already and sympathize with the 


” 


employer. 

Additional findings were that “although 
the picketing itself has ceased, its coercive 
effect still persists;” that “the only way of 
removing that still persisting effect of the 
coercion flowing from the picketing” is to 
enjoin all picketing; that no “labor dispute” 
under the state’s “baby” Norris-La Guardia 
Anti-Injunction Act (New York Civil Prac- 
tice Act, Section 876-a) exists, because 
where the object sought by the union is not 
a lawful labor objective, no labor dispute 





exists. “It must be equally true that where, 
as here, unlawful means for obtaining a 
lawful labor objective are used and are 
sought to be enjoined, there is no ‘labor 
dispute’ and section 876-a does not apply. 
But instead of definitely deciding that point 
I merely make the following specific find- 
ings which justify an injunction even if 
section 876-a be deemed applicable,” and a 
buckshot, or blanket, injunction was granted. 


General Historical, Economic, 
Political and Sociological Approach 


The United States Constitution, in the 
First Amendment, states that “Congress 
shall make no law abridging the free- 
dom of speech, or of the press.” Into 1907, 
as Holmes put it, “We leave undecided the 
question whether there is to be found in the 
Fourteenth Amendment a prohibition sim- 
ilar to that in the First.” In 1925 the 
Supreme Court almost casually accomplished 
this by a dictum which, in 1927, it solidified 
as constitutional doctrine. The prohibition 
against governmental abridgment of speech 
or press is therefore directed today against 
both the federal and the state governments; 
by a government we mean the legislative, 
executive and judicial exercise of powers 
conferred. 

The next question, for us, is whether any 
of labor’s activities come within these pro- 
scriptions upon government, that is, is any 
one or more of labor’s actions protected by 
these constitutional provisions so that nei- 
ther the federal nor the state governments 
may prevent or impair them? 

The term “actions” is all-inclusive; for 
example, it includes striking and picketing 
as separate items, but these two must not be 
confused. A strike is only one of labor’s 
methods to attain its objectives, while pick- 
eting is one among many. There may be 
a strike without picketing; likewise, em- 
ployees can picket without striking. In this 
article we confine ourselves solely to pick- 
eting, then limit it to picketing at the place 
where employees work (notice we do not 
say that we include in this article the pick- 
eting of an employer), and, finally, delimit 
the scope further to picketing, where em- 
ployees work, for the purpose of imparting 
information. We also cover the purpose 
of giving employees reasons why they 
should choose a particular labor organization 





® The court found that ‘‘scab’’ was used by 
the pickets against the bookkeeper, but this 
term may or may not be enjoinable, depending 
upon the context in which used. See, for ex- 


Picketing 


ample, Cardozo’s upholding of the term, and 
discussion in, Nann v. Raimist, 255 N. Y. 307, 
174 N. E. 690 (1931). 
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to represent them in collective bargaining, 
that is, informational picketing for repre- 
sentational purposes (not to be confused 
with organizational picketing, where the 
workers are asked to join the union fo 
representational and bargaining purposes). 
This necessitates a preliminary examination 
of general concepts which, as we proceed, 
are disclosed to be relevant and material 


to our pin-pointed question. 


The common law’s doctrine that any 
grouping for the purpose of obtaining a 
wage. increase was per se unlawful, that 
is, a conspiracy and indictable, was de 
nounced in 1842 so that individual laborers 
may group and combine without facing 
grand jury action solely because of the 
grouping and combining. But why do 
workers group? There are, of course, social 
and like interests which may be suggested, 
or insurance and health features which, 
through groupings, may be made available 
or cheaper or both. These and like items 
aside, workers group for what Gompers 
termed business unionism, although some 
claim that today’s workers now group pri 
marily for other and weightier reasons, 
for example, to attain power, be it economic 
or political or both. 

Regardless, the groupings for highet 
wages, etc., indicates the why—the purpos¢ 
or end—behind this action of individuals; 
so long as their purpose is such self-interest, 
there is nothing condemned (illegal o1 
against public policy) about it. The illegal- 
purpose doctrine of the courts will hold 
liable all individuals who group for an 
illegal purpose or end, for now a conspiracy, 
say, to rob a bank, is being effectuated. 
Additionally, if in the process of grouping 
and to attain the grouping these individuals 
do something wrong, that is, if the methods 
or means factually used in and for the act 
of grouping are illegal or against public 
policy, then the individuals are held liable 
for these acts even though their ultimate 
purpose or end is valid and legal, that is, 
if it is self-interest, as above mentioned. 

This means-end doctrine thus condemns 
the actions of a group of individuals where 
either the means used in the grouping, 01 
the end for which the individuals group, is 
illegal or against public policy. 

Separately, we must also consider the 
question which arises after the individuals 
have grouped, properly, for a proper end. 
They are now, say, a union, and desire to 
act in their collective capacity to further 
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We may have progressed past the 
stage at which there is widespread 
discrimination in hiring because of 
race, religion, color, or national 
origin. Perhaps the problem which 
we face today is more difficult to 
detect, harder to eradicate, and 
more challenging. It may be primarily 
discrimination in promoting, demot- 
ing and transferring—the closing of 
certain classifications or types of 
jobs to members of particular groups. 
—James P. Mitchell. 





their individual and collective desires. The 
union may have been legally organized, but 
when it now acts, through its members, it 
acts in ways or methods or by means, and 
for an end or purpose or result, which can 
both be analogized to, if not identified with, 
the individual groupings just analyzed. As 


with individuals, so with unions—the means- 
end doctrine can be utilized and applied to 
uphold or condemn. 

Of course numerous other questions arise, 
here glossed over, concerning the doctrine’s 
methodology, and this writer’s Treatise on 
Labor Law (1953), in Chapter IX, discusses 
these in extenso. We assume now that a 
union has been properly organized for 
proper ends, and now seeks to attain them. 
It is important to note that such an assump- 
tion is not always correct, for unions have 
been organized for criminal purposes, o1 
good unions have been perverted; so, too, 
have business organizations, and it is the 
rare union or business exception which 
makes the headlines. 

Good unions and good businesses may 
run afoul of the law in various ways; for 
example, they may engage in racketeering 
of some sort, and they are then held liable. 
Suppose a businessman knowingly sells a 
stolen item; is he punished? The obvious 
answer is yes, but is his business closed up 
by the court’s decree? Unless the business 
is itself unlawful, such as the illegal selling 
of narcotics, it is left untouched, although 
the individual perpetrator is held and the 
business, to the extent that it is involved, 
may likewise be held or closed (divestiture), 
or fined. So, too, with unions. Assume a 
good union seeks to better its members but 
uses improper means; in this event it is 
not closed up, as the union (the business) 
is not unlawful, although the individual 
perpetrators are held and the union, to the 
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extent that it is involved, may likewise be 
held or fined. 

If we examine one federal law and its 
application along these lines, to businesses 
and unions, we may highlight our basic 
question. We ciioose the Sherman Anti- 
trust Act of 1890 which made illegal con- 
spiracies to restrain and monopolize, as 
well as restraints and monopolies, of inter- 
state trade and commerce.’ Let us assume 
that this legislative condemnation (not a 
common law one) applies to all covered 
businesses and unions so as to brand them 
criminal; now, assume further that a good 
business and a good union each runs afoul 
of the law. On these two assumptions, how 
does such a violation affect a business or 
union? 

An examination of the early decisions 
construing this act shows that a business- 
man was held liable but his business ordi- 
narily was not, except where its activities 
were intertwined with the illegalities; that 
the individual might conceivably be jailed, 
but that the business continued, sans only 
the illegal practices which the court’s decree 
eliminated; and that only rarely did the 
courts decree that the business, per se, had 
to be broken up. For example, in the 1892 
Joint Traffic Association case, the Supreme 
Court enjoined perpetually certain activities 
of 30-odd railroads but did not condemn 
them from existing, or so enjoin the asso- 
ciation’s usual and other activities as to 
strangle it or them. Even today’s additions 
to the basic statute do not result in a con- 
demnation of the entrepreneur, or a road- 
blocking of its normal functionings, solely 
because an antitrust violation has occurred. 
Even when divestiture, or patent unblock- 
ing, or other like items are decreed, it is 
exceptional when and if the entrepreneur 
is itself prevented from going on with its 
usual business. 


Unions, however, went along a rocky and 
winding road. They were brought within 
the strictures of the act in such a way that, 
in 1915 (Holmes wrote the opinion), in the 
Danbury Hatters case the individual union 
members were held personally liable for a 
union’s secondary boycott. In self-defense 
they sought and apparently gained release 
from its tentacles in the 1914 Clayton 
amendments, and then found that release 
was illusory. A majority, in 1921, held that 


labor’s Magna Charta, Section 6 of the 
Clayton Act, “assumes the normal objects 
of a labor organization to be legitimate and 
declares that nothing in the anti-trust laws 
shall be construed to forbid the existence 
and operation of such organizations or to 
forbid their members from Jawfully carry- 
ing out their Jegitimate objects; and that 
such an organization shall not be held in 
itself—merely because of its existence and 
operation—to be an illegal combination or 
conspiracy in restraint of trade.” 

In other words, labor unions were still 
within the ambit of the antitrust laws, albeit 
nothing in these statutes was to “be con- 
strued to forbid the existence and operation 
of such organizations,” and the unions and 
their members could lawfully carry out 
their legitimate objects. 

But, as we have seen, the conspiracy doc- 
trine had been outmoded in 1842; even 
before as well as under the Sherman Act, 
good means for good ends were not pro- 
scribed, and a union could justify any legal 
suit by defending on that basis, although 
immoral means for immoral ends, or im- 
moral means for moral ends, or moral 
means for immoral ends, were judicially 
denounced; and, under the Sherman Act, 
when a violation occurred, the particular 
acts were proscribed and the business per- 
mitted to continue unless the business itself 
was initially bad or completely perverted 
from a good to a bad end. 

The 1932 Norris-La Guardia Act there- 
fore was not enacted to make unions law- 
ful; they had been for 100 years, and even 
under the antitrust laws, they still were. 
Nor was the 1932 statute designed to pro- 
tect a union completely from the antitrust 
laws, for this would permit it to enjoy an 
immunity which was against public policy. 
At the very least, the authors of this legis- 
lation sought to bring unions up to a level 
with business, and then, perhaps, give them 
an added “break.” To achieve parity, the 
statute had to permit the “usual” course 
of a union’s business to continue unabated 
by the fact of a possible violation, and in 
Section 4 the act did just this, ousting the 
federal courts from prohibiting persons, 
singly or in concert, from doing nine listed 
items. 

But what about the added feature of the 
law? ‘This was attained in Section 7, for 








7 These generalities are not incorrect, but 
neither are they to be accepted uncritically. 
There is a vast literature upon the subject and 
this writer has gone into Antitrust and the 
Consumer, to be published in January, 1956, by 
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Dennis & Company, there pinpointing various 
aspects; see also his analysis of the 1955 amend- 
ments in 1 Antitrust Bulletin 289 (1955), and 
other articles in this field. 
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now Congress prevented the issuance of any 
equity injunction “except” after a hearing 
in open court and after certain findings of 
fact were made.* Broadly speaking, Section 
4 might be said to pertain to the ends for 
which a union was organized, with certain 
means being also included, while Section 7 
required that before the means utilized were 
enjoined, the employer had to have made 
certain efforts. 

The only condition precedent imposed by 
Congress on the application of both Sections 
4 and 7 was that a “labor dispute” exist 
between the union and the employer, for if 
the union, for example, engaged in a busi- 
ness for purposes of profit, it would be an 
entrepreneur on a par with other business- 
men in this respect. But what did this 
term mean? Section 13(c) of the new law 
attempted to define this, and 13(a) attempted 
to define the situations which involved or 
grew out of a labor dispute; but a question 
of judicial construction, interpretation and 
application still remained. 

The basic public policy of the United 
States concerning labor relations is found 
in the Clayton Act (Sections 6 and 20), 
beautifully expressed in the Norris-La 
Guardia Act (Section 2), continued in the 
1935 Wagner Act (Section 1) and is now 
added to in the 1947 ‘Taft-Hartley Act 
(Section 1) and the amended Wagner Act 
(Section 1). The Clayton and Norris Acts 
relate, as we have seen, to the existence 
and functioning of unions, but the Wagner 
and ‘Taft-Hartley Acts cover different 
ground. The Wagner philosophy assumes 
that unions are existing and functioning 
properly, and now seeks to aid the workers 
by requiring employers to sit down at a 
table with them or their representatives. 
It is unnecessary here to detail the meth- 
ods and procedures found in Wagner and 
Taft-Hartley to accomplish this legisla- 
tive goal; suffice it to say that bargaining 
cannot be accomplished by a nonexistent 
or prohibited group, so that if Norris was 
designed to have a group of workers 
function collectively, Wagner was designed 
to further the collective group’s function- 
ing goal. 

Their legislative ends—ultimately to 
have labor peace through voluntary, or 
cooperative, bargaining between the em- 
ployer and the collective group of workers 
by their bargaining representatives—were 
not dissimilar, although their methods 


8 Other sections are not considered, nor are 
cases which hold that unions cannot be reached 
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were not the same. Norris permitted both 
sides to a labor dispute to act properly fo: 
their nonprohibited ends, while Wagne: 
set up governmental machinery to resolve 
questions of representation and to fore 


t 


the employer and the representative to s 
down together. They were, there fore, 
complementary, not antagonistic 


What resulted from this legislative 
dichotomy in method, although the single 
goal remained constant? Obviously a uniotr 
could not refrain from using, or permitting 
to be used, the Wagner reconciliation ap- 
proach, and still claim the benefits of the 
Norris protective approach, for no “labor 
dispute” would be involved. Nor could a 
union, not able to use Wagner, be denied 
Norris if its reasons ultimately included 
or might include Wagner assistance. So, 
if a union could not claim Wagner (for 
example, if it were not a majority repre- 
sentative), it was bereft of this govern- 
mental aid and, since no _ other like 
governmental method was available, the 
union had to resort to its own efforts for 
its own interests. 


In other words, before Wagner and its 
Board program of requiring bargaining 
under certain conditions, unions had no 
governmental agency to which to turn to 
compel bargaining if they were the repre 
sentative of the unit; left to their own 
devices, they sought self-betterment via 
employer bargaining but had to force the 
employer to the table. Since violence was 
a negation of civilization and law, only 
economic force could be exerted (even 
then certain areas and aspects of economic 
force were proscribed), leaving only lim- 
ited amounts and types of economic com- 
pulsion available to unions. In the use of 
this limited economic force the union al- 
ways had to act properly for its own 
interests, that is, proper means for proper 
ends, and when so doing, incidental harm 
inflicted upon the employer could be justi- 
fied and was protected by the Norris law 
(Notice that our description fits and re- 
quires the finding of a labor dispute b« 
tween employer and union.) 


Exactly how did a union act in the first 
half of this century, and how does it act 
today? Within limits, there is no basic 
difference in the fundamental methods 
Save insofar as an agency now exists 
which can determine a bargaining repre 
sentative and require bargaining. Ther 
and now a union’s main weapons to com 
by this law so long as the union acts alone 
(in an otherwise lawful manner). 
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The scene of battle [for labor] is no 
longer the company plant or picket 
line. It has moved into the legisla- 
tive halls of Congress and the state 
legislatures.—-George Meany. 





pel an employer to do business with it 
were and are striking and picketing. These 
are to be utilized and conducted for eco- 
nomic purposes of self-betterment, and not 
selfish or unrelated purposes, and may 
therefore be called economic weapons. 

Besides these two methods there exist 
others—bombing, shouting epithets, adver- 
tising in newspapers, handing out leaflets. 
There can be no question but that bombing 
and like methods are criminal, and that 
newspaper advertising and leaflets are per- 
fectly proper, but there are also in-between 
situations such as oral requests of third 
persons to aid, or of employees to join. 
These in-between types may range from 
perfectly proper to perfectly outrageous; 
a question of degree enters. Or, an eco- 
nomic method may be so perverted that 
it becomes noneconomic; a strike or pick- 
eting may be called or utilized to collect 
a third party’s stale claim against the 
employer. 

Economic weapons, however, when 
properly used for self-betterment, are the 
only means available where governmental 
weapons are lacking. To the extent that 
the government enters the field of eco- 
nomic warfare, and only to that extent, it 
ousts the parties from the area so pre- 
empted. In this respect we can analogize 
to the federal-state conflict over jurisdic- 
tion in the field of labor relations and to 
the “pre-emption” doctrine there utilized.’ 
To date, no government, federal or state, 
singly or in combination, has monopolized 
this economic field to the exclusion of 
private parties. A governmental monopoly, 
as here described, would undoubtedly 
result in the corporate state of the Musso- 
lini era, with overtones of Hitler and Stalin 
rounding out the chorus. The national and 
local governments have sedulously re- 
frained from entering the private labor- 
management field to this extent although, 
with modifications, they have acted in 
their own relations with their own em- 
ployees. Thus, historically and _ legally, 
private labor still retains its own economic 


in its labor dispute dealings with private 
employers. 

Notice, however, that we have been con- 
stantly speaking of labor’s disputes with 
private employers. For example, in the 
pre-Wagner days, could a grouping of 
20 employees demand recognition of an 
employer of 1,000 as the bargaining repre- 
sentative of the latter, and a_ contract 
between the group and the employer on 
wages, etc., for the entire thousand? The 
answer is yes, with economic strength the 
deciding factor, and in every struggle over 
recognition before 1935, the question of 
numbers was, in this aspect, unimportant. 
Wagener, however, now substituted a re- 
quirement of recognition by the employer 
and good-faith bargaining by him, but 
made a fact a condition precedent, namely, 
that the union or representative actually 
represent at least a majority of the em- 
ployees, although not have them as mem- 
bers, whereupon it would legally represent 
all at the bargaining table. Thus a union 
could no longer seek a contract with an 
employer when it represented less than a 
majority, so that now it had to seek this 
majority in order to come within the law. 


A majority status could be achieved in 
numerous ways: by newspaper advertising, 
throw-aways, talking to the employees at 
home, or, perhaps, by the use of a sand- 
wich-sign individual who would march in 
front of the city’s public places, along the 
streets generally, and in front of places 
where the employees would be certain to 
see it. This latter was the best and, in a 
measure, the only effective method of 
bringing home to the workers the reasons 
why they should join the union. 


But did the union have any disagree- 
ment with the employer? It was the law 
which prevented them from demanding 
recognition and a contract, not the em- 
ployer. How could they have a dispute 
with this innocent third party? We turn 
to the Norris Act. That statute required 
that a “labor dispute” exist between em- 
ployer and union before its strictures could 
apply, and in Section 13(c) it defined the 
term so as to include “any controversy 
concerning . . . the association or repre- 
sentation of persons in negotiating, fixing, 
maintaining, changing, or seeking to ar- 
range terms or conditions of employment, 
regardless of whether or not the disputants 
stand in the proximate relation of em- 
ployer and employee.” Did this definition 
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© See, for example, this writer's discussion of 
the Board's jurisdiction, cited at footnote 5, as 
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part of a symposium on the twentieth anniver- 
sary of the passage of the Wagner Act 
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apply to our assumed situation? The an- 
swer is no, for the employer was not 
disputing the representative status of the 
union, for as a matter of Wagner law he 
would be commiting an unfair labor prac- 
tice not to concede such status if the union 
actually did represent a majority, or the 
Board had so certified; the other coin face, 
however, also found the employer commit- 
ting an infraction if he 
minority union or in any manner coerced 


recognized a 


or pressured his employees to join the 
union or have it represent them. 


The employer, therefore, in theory (and 
in law) has no interest or stake in any 
desire of his employees for one or another 
union to represent them, nor has he any 
interest or stake in their desire to be free 
of such representation; in short, he is to 
keep aloof. The amended Wagner Act’s 
Section 7 not alone gives employees “the 
right to self-organization, to form, join, 
or assist labor organizations,” but also 
gives them “the right to refrain from any 
and all of such activities except” as a law- 
ful union shop agreement may require 
them to join. A union (as with an em- 
ployer) which attempts to restrain or 
coerce an employee in his Section 7 rights, 
or to cause or attempt to cause an em- 
ployer to discriminate against an employee 
so as to encourage membership in a union, 
violates Section 8(b)(1) or (2), 
tively. No “labor dispute” between the 
employer and the union therefore exists 
when a minority union is seeking to attain 


respec- 


majority status. 

The employer and the union, in Section 
8(c), are both permitted to express “views, 
argument, or opinion,” and the “dissemina- 
tion thereof . . . in written, printed, 
graphic, or visual form,” so that no unfair 
labor practice can be alleged against them 
“if such expression contains no threat or 
reprisal or force or promise of benefit.” 
Too often is 8(c) held up as the employer’s 
free-speech Magna Charta, but its general 
language applies to all persons, individuals, 
organizations or employers, so that the 
employees are thus safeguarded, to an ex- 
tent, from employer and union attempts 
which go beyond normal discussion and 
rational suasion; a freely exercised choice 
is the desideratum of the law. 


As in political campaigns, so in these 
“economic” campaigns—the voter is to 
choose as his reason dictates, and that rea- 
son is best exercised when the “mostest” 
and the “bestest” of facts are given it. 
As in a court of law, cross-examination, 


852 





Venezuela was the largest export 
market for U. S. motor vehicles in 
1954—when more than 39,000 vehi- 
cles were shipped to that country. 
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or as in the field of politics, a competitive 


place of ideas, offers the best 


for the interchange, interplay 
arguments, 


market 
opportunity 
and interpretation of 
opinions, etc. All sides—employer, union 
X, union Y, or 
any union—must have 
informed choice to be made by the voters. 
What is therefore involved, basically, is 
the method of getting this information to 


facts, 


even employees against 
their say for an 


the voters. 

The federal Board’s Peerless Plywood 
doctrine (107 NLRB 427), promulgated in 
December, 1953, generally permits the em- 
ployer to have his proper say, without 
ordinarily granting the union a like oppor- 
tunity, at a place and time easiest for such 
namely, the place of em- 
work hours, up to 24 
Unions can also 


campaigning, 
ployment during 
hours before the election. 

have their say in a variety of ways but, 
again, the easiest method would be either 
exactly like, or patterned as closely as 
possible upon, the employer’s “Picket- 
ing,’ in the sense we employ it, for pur 
information, and 
there- 


disseminating 
picketing, is 
permitted 


poses of 
also representational 
fore a union method not alone 
but commended by the public policy of the 
federal government. 

Nevertheless, possession and use of this 
union method of informational (represen- 
tational) picketing may lead to abuse and 
course, even 


misuse, in which event, of 


these desired means may be _ proscribed 
Does proscription carry permanency? Th« 
historical, legal and analogical answer is 
“no,” for, as we have seen, this leads back 
to the conspiracy per se doctrines which 
are not alone discarded but are legisla 
tively negated as against the public policy 
of this country. The judiciary is to strike 
at the items which are found to be bad 
or, as Norris (Section 9) puts it, the in 


junction “shall include only a prohibition 


of such specific act or acts as may be 
expressly complained of . .. and as shall 
be expressly included in said findings ot 
fact... .” Of course Norris involves a 


labor dispute, which does not here exist, 
but its philosophy is what we are con 
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cerned with, for it is equity which enjoins 
and equitable principles apply. A_ bullet, 
not a buckshot, injunction is mandated 
not only by the statute but also by the 
court, through the equitable approach 
which chancery applies generally. The 
legislative requirement applies only as a 
must when a labor dispute enters and is 
found to exist. 


Does this mean that if no labor dispute 
exists, upon proof of a legal wrong or a 
violation of a statute, together with those 
requirements imposed by an equity court, 
an injunction is automatically to issue? 
Put differently, when informational (rep- 
resentational) picketing is engaged in, can 
an employer obtain an injunction solely 
by proving that fact plus damages? It 
may be argued that this is not so, and 
that more must be proved, but let us see: 
We assume no labor dispute when such 
picketing is involved; that only one who 
is injured has standing to sue; and that 
continuing picketing involves a continuing 
harm. Thus, basically, our question still 
remains, can an employer obtain an in- 
junction against such picketing solely by 
proving damages, all other requirements 
being conceded or involved? To answer 
this, we revert to analogical reasoning in- 
volving an employer-employee dispute, al- 
though no such question there arises. 

We have seen that picketing was and 
still is used when employer and union 
reach an impasse and the state has not 
otherwise provided for its resolution, as 
in the Railway Labor Act; in this situation 
the parties may be likened to two retail 
businessmen who vie for the consumer’s 
patronage through price reductions, qual- 
ity increases, or service inducements. 
Labor is as much an entrepreneur as is 
the businessman, insofar as both seek more 
of the consumer’s dollar when it is divided 
among the factors entering into production 
and distribution, so that this analogy is 
not too far-fetched. Of course this retail 
horizontal price-cutting is not exactly the 
same as a_ labor-employer price-upping, 
but the methodology is about the same; 
retailers appeal for aid, and so do labor 
and the employer, although these third 
parties need not be the same in each situa- 
tion. Nevertheless, is economic picketing 
directed to others to be countenanced only 


P) 


when a labor dispute exists: 

The answer to this question returns us 
to the question propounded above, at page 
847, and the case of Bakery & Pastry Driv- 
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ers & Helpers Local 802 v. Wohl, 5 Lapor 
Cases § 51,136, 315 U. S. 769, decided in 
1942, is utilized to point up the entire 
situation. 

There the New York trial court found 
that in its picketing the union’s placards 
were truthful and accurate, the picketers 
were not too numerous (never more than 
two), the picketing “was done in a peace- 
ful and orderiy manner, without violence 
or threat thereof; that it created no dis- 
order; [and] that it was not proved” that 
any customers were lost or monetary dam 
ages sustained by reason of the picketing 
Nevertheless, an injunction was issued re 
straining all picketing because, to use the 
words of the late Mr. Justice Jackson, the 
nisi-prius court “Assumed that the legality 
of the injunction followed from a deter 
mination that such a [labor] dispute was 
not involved.” But, continued Jackson, 
“Of course that does not follow: one need 
not be in a ‘labor dispute’ as defined by 
state [and federal] law to have a right 
under the Fourteenth [or First] Amend- 
ment to express a grievance in a labor 
matter by publication unattended by vio- 
lence, coercion, or conduct otherwise un- 
lawful or oppressive.” 

The state court was therefore reversed 
because “The record in this case does not 
contain the slightest suggestion of embar- 
rassment in the task of government; there 
are no findings and no circumstances from 
which we can draw the inference that the 
publication was attended or likely to be 
attended by violence, force or coercion, or 
conduct otherwise unlawful or oppressive 
.... A state is notrequired to tolerate 
in all places and all circumstances even 
peaceful picketing by an individual.” 

Notice that Jackson twice used the 
phrase, “conduct otherwise unlawful or 
oppressive,” in connection with violence, 
force and coercion, so that we might, by 
analogy to the doctrine of ejusdem generis, 
infer that the phrase assumes the colora- 
tion of its preceding terms. If he meant 
something additional, then we are in ques- 
tionable difficulty. 

The concurring opinion of Mr. Justice 
Douglas, joined in by Black and Murphy, 
discloses that Jackson and the other four 
justices (Roberts did not participate) did 
mean something else. 

The reason for this conclusion is Doug 
las’ opening statement: “If the opinion in 
this case means that a State can prohibit 
picketing when it is effective but may not 
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prohibit it when it is ineffective, then 1 
think we have made a basic departure 
from Thornhill v. Alabama, 310 U. S. 88 
[1940]. We held in that case that ‘dissem- 


ination of information concerning the facts 


of a labor dispute must be regarded as 
within that area of free discussion that is 
guaranteed by the Constitution.” In 


other words, there is no question but that 
may control violence, 
cion, and “conduct otherwise 
but what is included within ‘ 
It is definitely oppressive when I am told 
to move on even though I’d like to 
tinue blocking the walk, or am subjected 
to someone’s economic competition which 


force, 
unlawful,” 


a state coe! 


‘oppressiv 


con 


may force me out of business (as witness 
the fierce competition in the automobile 
industry), or when I am drafted 
my desires, but Jackson certainly did not 
mean to say that such oppression would 
be denounced as illegal. He must have 
referred to something else, and the Doug 
las concurrence highlights and pinpoints 
this additional aspect. 


against 


Douglas quoted from Thornhill] that the 
“effective exercise” of publicizing a dis 
pute, that is, “advancing public knowledge,” 
may result in a loss of patronage to the 
einployer, for “Every expression of opin- 
ion on matters that are important has the 
potentiality of inducing action in the inter- 
one rather than another group in 

Then he stated: “Picketing by 
an organized group is more than free 
speech, since it involves patrol of a par- 
ticular locality and since the very presence 
of a picket line may induce action of one 


ests of 


society.” 


kind or another, quite irrespective of the 
nature of the ideas which are being dis- 
seminated. Hence those aspects of pick- 


eting make it the subject of restrictive 
regulation.” 

In other words, picketing is not nicket- 
ing, period; it is a legalistic conclusion or 
inference, based upon a conglomeration of 
separate facts which occur in a particular 


time and place. Thus picketing must be 
analyzed into componenis: one man or 
two, walking or running, circling, shout- 
ing, cursing, saying nothing, carrying a 


” Notice that Douglas uses ‘‘labor dispute’’ in 
a layman's sense, not in its technical, legal 
sense as found in the anti-injunction statutes 
of the federal and state governments. In the 
last quotation from his concurrence, note that 


he again uses the term twice, once generally 
and then technically, and then uses ‘‘labor 
controversy"’ in place of the general ‘‘labor 
dispute’’ we here call attention to. 


“" This Wohl question is today very much un- 
decided and, in the Supreme Court, faces a new 
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placard, issuing leaflets to passers-by; the 
placards contain specific words, which may 
orally, added to, etc.; 
from the 


be repeated verbatim 
follow a 
If a picketer shouts im- 


a picket may person 


etc. <tc. 


’ 


scene; 
precations, what Holmes has called “fight- 
ing words,” then obviously these may “in 
duce action of kind or another,” for 
example, a fight, an arrest, an injunction 
against words. [ 
picketing may be curbed, concededly, but, 
continues Douglas: 


one 


these These aspects ol 


‘dissemination of information 
concerning the facts of a labor dispute’ is 


State’ is not 


“Since 
constitutionally protected, a 
free to define ‘labor dispute’ so narrowly 
indirectly what it may 
That seems to me 


as to accomplish 
not accomplish directly. 


to be what New York has done here. Its 
statute as construed and applied in 
effect eliminates communication of ideas 


through peaceful picketing in connection 
with a labor controversy arising out of the 
business of a certain class of retail bakers. 
But the statute is not a regulation of pick- 
eting per se—narrowly drawn, of general 
application, and regulating the use of the 
all picketeers. In substance it 
merely sets apart a particular enterpris¢ 
and frees it from all picketing. If the prin- 
ciples of the Thornhill case are to survive, 
I do not see how New York can be 
allowed to draw that line.” 


streets by 


This disagreement between Jackson and 
Douglas highlights and pinpoints the basic 
here examine, for what is “op- 
pressive,” and not? Can certain 
items which are concededly “oppressive” be 
properly condemned, and yet others which 


issue we 


what is 


likewise are concededly oppressive be not 
properly condemned? If, as Douglas put 
it, “a State can prohibit picketing when it 
is effective but may not prohibit it whet 
it is ineffective,” then by 
mean not only physically and legally op 
pressive, but also economically oppressive 
That is merely one aspect of our question 
But that a labor controversy, if not 
a dispute, between the employer and _ the 
union is involved throughout the above 
discussion of the Wohl case," whereas we 


“oppressive” we 


note 


f 


and undetermined group of five justices. Of 
the 1942 bench only four remain, and these are 
divided equally: Frankfurter and Reed are still 
present and will apparently still vote to support 
Jackson’s views, while Black and Douglas re 
main to carry on the latter’s approach, This 
means that five replacements, not yet com 
mitted, remain to be heard from, and a major 
ity of these will, in effect, determine this 
constitutional problem. 
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are concerned with a different problem 
here. 

Our question eliminates an employer- 
union controversy or dispute, and relates 
solely to informational (representational) 
picketing. Our reason for examining Woh 
was because we had asked whether an 
injunction is automatically to issue when 
no labor dispute is found to exist. W’ohl 
gives us the unanimous answer as “no,’ 
albeit the Douglas concurrence has dis- 
closed an exceedingly important qualifica- 
that “conduct otherwise unlawful or 
oppressive” may nevertheless be enjoined 
without violating the Constitution. Al- 
though both the Jackson and Douglas re- 
marks were made in a context of an 
employer-union labor “controversy,” the 
possibility exists—the probability exists— 
that where there is no such controversy, 
and the employer is an innocent third 
person, the union’s picketing may be held 
to be “conduct otherwise unlawful or op- 
pressive.” It is this question which is now 
at the basis of our present examination, 
and it is this question which is involved 
in the following sections of this article. 


tion: 


Analysis of Pappas and Meltex 


The Meltex case does not meet foursquare 
the particular issue we have raised. The nisi- 
prius justice uses various legalistic concepts 
and factual findings in order to make the 
injunction stick. Assuming the facts as found, 
there is no question but that some injunc- 
tion must issue, if only against the untruth- 
ful signs. The union has no leg to stand 
on to argue against any injunction but, it 
is suggested, neither has the employer a 
claim to a buckshot injunction. 


In Meltex all of the improper means which 
were factually found and denounced should 
have been enjoined. That, however, is not 
the question. Concededly the union did not 
have a majority status, and Meltex could 
not recognize it without violating the law. 
If the union sought to pressure Meltex to 
have its employees join, then, as we have 
seen, a federal infraction occurred. The 
general counsel was appealed to by the 
union against the employer’s discharge of 
the delivery boy, whereas the unfair labor 
practice was now by the union; even the 
court recognized this by referring to it and 
citing the federal statute’s admonition, al- 
though the reference was solely to Wagner, 

12 See this writer’s discussion in work cited 
at footnote 5, at pp. 330-331, 333, where the 
Garner case is analyzed, and p. 340, par. 6. 
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Section 8(a)(3), whereas 8(b)(2), if not 
also 8(b)(1), should have been referred to. 
On this basis alone the New York court 
should have rejected jurisdiction, for it is 
the possibility, not the probability, of Board 
action that controls, and the Board, if ac- 
had power to enjoin 
Assuming Board 


cepting jurisdiction, 
these union practices.’ 


rejection, what follows? 


Che untruthful signs claimed, in effect, 
that a labor dispute between Meltex and the 
union existed; or, at least, it could be so 
inferred. If the court had then said, and 
confined itself solely to this aspect, that this 
factually disclosed the union’s primary in- 
tent, motive, desire, purpose, etc., was di- 
rected solely against Meltex, and sought to 
coerce it only, there might conceivably be 
no objection if an injunction issued, and 
the injunction could include prohibitions 
against violence, etc. The court did find 
that no labor dispute existed, but then gra- 
tuitously said that where unlawful means 
are used, no labor dispute exists. This is a 
complete distortion of the purpose behind 
the federal and state anti-injunction stat- 
utes. Two New 
at least for that state. 


York cases disclose this, 


In the Busch Jewelry case (1 LaBor Cases 
{| 18,190 (1939) ), the violence and physical 
disturbance was so bad that all such picket- 
ing had to be enjoined; the majority felt 
that the effect of the state’s recently enacted 
Civil Practice Act, Section 876-a, “is to 
prevent courts from enjoining peaceful pick- 
eting. It was never intended to deprive the 
Supreme Court of jurisdiction to enjoin 
dangerous, illegal acts . . ..” In this 
Judge Lehman agreed but was the lone 
dissenter from the granting of a permanent 
buckshot injunction, feeling that a specific 
finding of a particular fact was necessary 
before such a broad prohibition could be 
granted. That finding had to be “that ‘any’ 
picketing allowed in the future wi// result in 
the same kind of illegal conduct,” whereas 
the lower court had only found it would 
“indicate the danger of continued illegal 
acts.” 

The following year Lehman became chief 
judge and three new judges were on the 
bench when the May’s Furs case (1 Lapor 
Cases § 18,289) was decided. Now the en- 
tire court (one judge not participating) 
agreed that “a perpetual injunction in sweep- 
ing terms” was to be modified because while 
n the Busch case “peaceful picketing was 
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out of the question . . . in the case at 
bar there is no finding to that effect,” and 
the record disclosed that the union had re- 
formed and the violence had ceased; a 
modified injunction against violence and 
false and misleading statements was permitted. 


In the Busch case the union struck the em- 
ployer and picketed to require the employer 
to negotiate; in the May's case the union did 
not have a single employee as a member and 
did not represent a single employee, but 
nevertheless picketed for recognition. Its 
disagreement was with the employer in an 
effort to force it to recognize the union as 
the employees’ bargaining agent; our par- 
ticular question still involves only informa- 
tional (representational) picketing, not the 
type involved in these two cases. 


In both the Busch and May’s cases there 


was a union-employer dispute, and in both 
there was a labor dispute; in both the means 
were condemned and an all-out injunction 
was, and would have been, upheld, on the 
basis of a finding as above discussed. In 
the May’s case the entire court agreed in the 
following paragraph: 

“Plaintiffs contend that the fact of ex- 
treme violence warrants the conclusion that 
the case at bar does not involve a labor 
dispute, and consequently is not subject to 
the restrictions contained in section 876-a. 
The fallacy of this argument is revealed by 
the fact that where a defendenat has not 
been guilty of unlawful activities, perforce 
no injunction would issue even in the ab- 
sence of section 876-a. The need for statu- 
tory safeguards can exist only where a de- 
fendant is guilty of some wrongdoing and 
is liable to injunctive restraint. The effect of 
the statute is to regulate the procedure by 
which the an injunction may be obtained 
and to limit the scope of the relief which 
may be granted. The statute is rendered 
meaningless unless it is allowed to operate 
in those cases where plaintiff is entitled to 
some relief.” 

In other words, the most unlawful and 
violent of means employed by a union on a 
picket line cannot, per se, change the nature 
of the controversy, but when the specific 
finding of the specific fact, as above dis- 
cussed, is made, then even though it is a 
labor dispute, a pereptual and all-embracing 
injunction will be granted (perpetual, of 
course, in the sense that it need not be 
immediately renewed, although statutory re- 
quirements still apply, and changed condi- 
tions may be presented for a future release 
therefrom). This is, therefore, an excep- 
tional situation and the Meltex decision spe- 
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cifically recognizes it as such. The cot 
states that “although the picketing itself has 
ceased, its coercive effect still persists,” and 
“T merely make the following specific find 
ings which justify an injunction even ii 
secton 876-a be deemed applicable (a) 
Unlawful acts have been threatened an 
committed and will be continued unless re 
strained,” and (e), that people refusing t 
deal with the employer because of a “con- 
troversy” with the union cannot be com- 
pelled to resume their relations “and _ the 
only effective way of persuading them t 
deal with plaintiff is the rendition of a judi 
cial decision terminating the controversy in 


plaintiff’s favor.” 

Both the Busch and May’s cases cited and 
cuoted from a 1931 decision in Nann v 
Raimist, when Cardozo was New York’s 
chief judge. There defendant union sought 
to oust plaintiff union from its bargaining 
position and contract with the employer. 
No strike of employees occurred, but de 
fendant union picketed with violence, so 
that it “went beyond the bounds of lawful 
conduct in conducting its campaign for the 
suppression of its rival. These 
justify some of the restraints imposed by 
What the defend 


ant complains of is the injunction against 


the courts below. 


picketing, against false and misleading signs 
and statements, and against peaceable per- 
suasion.” The injunction against all picket- 
ing at these scenes of violence was upheld, 
the reasons being the later basis for Busch 
and May’s and therefore the same; the injunc- 
tion against the false statements was modified 
so as to prohibit only the false announce 
ment of a strike, Cardozo saying that “With 
picketing restrained, the plaintiff is in little 
need of an injunction against words.” In 
the next paragraph, however, he wrote: 
“In the case at hand most of the state 
ments imputed to the defendant were well 
within its rights. This is true, for example, 
of the circulars and handbills. They amount 
to nothing more than praise of its own 
achievements, and criticism of the methods 
of its rival, with an appeal to the public for 
sympathy and preference. For those 
reasons and others the appeal is made to 
consumers to buy only ‘with this union 
label’ . . . . There is argument and en- 
treaty, over-colored and hectic, involving 
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perhaps at times the deduction from meagre 
facts of debatable conclusions. There is no 
such malevolent distortion as to justify re- 
pression. Courts have enough to do in re- 
straining physical disorder without busying 
themselves with logomachies in which the 
embattled words are the expression of the 
opinion of the writer or the speaker.” 

As to the defendant’s third contention, 
that the injunction against peaceable persua- 
sion was wrong, Cardozo agreed: “The 
other prohibitions are an impairment of the 
defendant’s indubitable right to win con- 
verts over to its fold by recourse to peace- 
able persuasion, and to induce them by like 
methods to renounce allegiance to its rival. 
Recent decisions of this court have estab- 
lished that fundamental right too emphati- 
cally and forcefully to make further vindica- 
tion needful All these provisions 
must be expunged from the decree.” 

On this basis the Meltex decision is addi- 
tionally wrong, for it has flouted the Car- 
dozo approach in a situation even more to 
be condemned than in the Me/tex one (espe- 
cially when we note that the Nenn situation 
involved a jurisdictional dispute, the employer 
already having signed a union contract). 
In Meltex only one union was involved; in 
Meltex the finding concerning the future was 
not of violence but of the “coercive effect” 
of the picketing upon tradesmen, not upon 
the employer and the employees; in Meltex 
the court said that “so far as I can see the 
only way of removing that still persisting 
effect of the coercion flowing from the pick- 
eting’” was to enjoin completely, but it did 
not take into account, and expressly elimi- 
nate by a finding to that effect, that the 
truthful signs which might have been per- 
mitted in peaceful picketing would not have 
accomplished the same purpose, that is, a 
restoration of trade by Meltex with others 
who now knew the truth; in Meltex there 
was no necessity for the union to vilify a 
rival, or otherwise to force the employer to 
breach a contract, so that subdivision (a) 
of the state’s anti-injunction law did not 
apply even though Cardozo might have 
altered his views slightly if the statute had 
existed in 1931. 

The Meltex decision is and is not wrong, 
for it is correct in granting an injunction 
but incorrect in its scope and permanency. 
Additionally, the Melter case never comes 
to grips with the fundamental question of 
a constitutional right to informational (rep- 
resentational) picketing. Any discussion of, 
or reference to, informational (representa- 
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tional) picketing, and even to organizational 
picketing, was therefore obiter so that its 
reasoning, correct or incorrect, is not di- 
rected to any holding. 

Additionally, the Meltex justice conceded, 
as we have heretofore quoted him, that “To 
the extent that picketing is a dissemination 
of ideas . .. it is an exercise of a con- 
stitutional right of free speech which the 
states can not enjoin upon the mere 
ground that” it is stranger picketing, al 
though he said this when referring to a 
labor dispute.\ But if this is so for a “greater” 
item, then it is certainly so for a lesser one, 
for in the lesser one the union is not at- 
tempting to cause economic harm to the 
employer. The court, nevertheless, rejected 
any attempt to separate picketing into the 
types we have discussed, saying there could 
be no satisfactory distinction made between 
picketing an employer to get his employees 
to join and picketing to get the employer to 
get his employees to join, for then the “de- 
termination [would] rest on whether some 
union organizer” uses, or does not use, the 
proper language. “Nevertheless, the distinc- 
tion which I think lacks reality is being 
drawn,” citing the Il’00d case; he did not 
decide the Meltex case on the basis that the 
picketing was for an unlawful objective but 
only on the ground that unlawful means— 
coercion upon the employer—were used 
(however, this also includes an unlawful ob- 
jective). However, the Meltex opinion does 
contain acquiescence in the proposition that 
constitutional protection does exist for some 
form or aspect of picketing, although there 
it is related to a labor dispute between the 
employer and the union, while here we 
examine it in a context from which the em- 
ployer is disassociated. 


The Pappas decision is more clear-cut but 
still does not give us a definitive answer to 
our question. There the picketing was con- 
ceded to be to “organize,” but the agreed 
statement of facts said that three employees 
were union members and were “on strike,” 
and that the defendants were “conducting 
picketing at the place of business of” the 
employer. Left factually unanswered are 
the following questions : What did the placards, 
if any, actually say? Had the nonstriking 
employees expressed any uncoerced prefer- 
ence for representation one way or the 
other? 

From what the court writes it may be 
inferred that none of the remaining em- 
ployees desired to join, and that the pla- 
cards appealed to the public. “In a sense 
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the picket line is a wall erected between the 
plaintiff's restaurant and the public.” The 
Pappas court utilizes the Meltex inference that 
tradesmen will not do business: “We may 
fairly infer that the public or those who 
supply the needs of plaintiff’s business, or 
more likely persons in both categories, re- 
fuse to cross the picket line or scale the 
wall.”” However, and despite our efforts to 
obtain a fact situation of purely informa- 
tional (representational) picketing, free of 
all other considerations, the Pappas case 
holds “that the strike by the three union 
employees for organizational purposes is 
an unlawful strike. It follows that picketing 
in support of such strike, although peaceful, 
is likewise unlawful and may be enjoined.” 


On this basis the “pure” question we seek 
to answer is gone. The only answer which 
the Pappas decision unequivocally offers is 
that such a strike is unlawful and that all 
efforts by individuals or unions in aid of it 
are means (however otherwise peaceful and 
legal) for an unlawful end, and therefore 
condemned. The strike was unlawiul, said 
the court, because a strike is defined as a 
combined effort to compel the concession of 
a certain demand which the employer may 
be able to grant, whereas here the employer 
could not lawfully grant what the strikers 
desired. The state’s statute required that 
the employees be free from interference, 
restraint or coercion by their employers in 
reaching a decision whether or not to join 
a union, so that “pressure cannot lawfully be 
directed against the employer to force him 
to interfere with the free choice of his em- 
ployees. The plaintiff cannot lawfully be 
placed in a position where compliance with 
the strikers’ demands requires action in 
violation of the law of the State.” As we 
have seen above, this is the reasoning be- 
hind the enactment of the two types of 
statutes there examined, and is the law today. 


The court’s general statement that “In 
brief, the strike for organizational purposes 
is unlawful for it is by its very nature de- 
structive of the protection for the employees 
provided by the statute” is incorrect and 
too broad, for the opinion opened with the 
question of whether such organizational 
picketing was prohibited “under the circum 
stances of this case.” The particular cir- 
cumstances included a strike, and on this 
factual basis the court’s decision may, per- 
haps, be upheld. While all that follows on 
this aspect is therefore obiter, still it is 
important, for the court now said that it 
did not base its decision solely upon the 
existence of an unlawful strike but reached 
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the same result if only picketing were in- 
volved. This, of course, is more to the point 


of our discussion. Again, however, we ques- 
tion whether the case actually decides our 


‘“ 


point, for the court begins, “In our view 
peaceful picketing for organizational pur- 
poses is unlawful under our law, and may 
be enjoined.” Notice that it is “our law” 
concerning “organizational picketing,” and 
so we must ask what law this is. 

The Pappas court pointed to its statute 
protecting the worker in his choice of a 
bargaining agent free from interference by 
employers “or other persons.” These, it 
said, included labor union officials. From 
the point of view previously expressed with 
respect to the Norris, Wagner and Taft- 
Hartley sections, such a prohibition seems 
to be constitutional, for the amended Wag- 
ner Act has language in Section 8(b)(1) 
directing its proscriptions at “a labor organ- 
ization or its agents” which “restrain or 
employees in the exercise of 
Of course 


coerce 
the rights granted in section 7.” 
“other persons” might very well include the 
wives of the employees, if not coemployees, 
whether or not these coemployees were in 
the same bargaining unit, and it could also 
include friends, relatives and all others who 
were not “workers.” It is obvious from the 
context of the Maine statute that it was 
meant to permit the workers, amongst them- 
selves, to decide for themselves what they 
should or should not do, and we may relate 
this, as we have done above, to election 
campaigns in the body politic. 


However, a much more fundamental ques- 
tion arises, and here is the nub of the Pappas 
opinion: It infers from the mere fact of 
picketing “an obvious purpose,” namely, “to 
cause economic loss to the business during 
noncompliance by the employees with the 
requests of the union,” and it infers that 
from damage to the employer there must 
flow damage to the employee, namely, “The 
employee cannot escape a share of the irre- 
parable damage admittedly caused to the 
business on which his livelihood depends 

The defendants say in substance 
[another inference by the court] . . . ‘join 
with us or we will continue to harm the 
business in which you are employed’.” Thus, 
concluded the court, the picketing interfered 
with the employees’ personal rights, violates 
the statute’s language and purpose, and is 
therefore unlawful. 

Note, however, that this is inference after 
inference, all flowing from picketing which 
is unexplained as to type and language of 
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placard, without evidence as to motive, and 
based solely upon a line of reasoning which 
is not factually the basis for our present 
specific analysis. The Pappas case therefore 
does not present our problem in a pure form. 

This conclusion of ours is doubly fortified 
by the following: The Pappas defendants 
argued that a prior Maine decision had no 
application to its case, while the court felt 
it did. The defendants urged that the earlier 
case involved unionization while here only 
organization was involved. The court felt it 
was unnecessary “to discuss distinctions” 
because “The purpose of the picketing here, 
that is the immediate purpose, is solely to 
bring employees into Local 390.” Factually, 
however, the agreed statement of facts no- 
where so states but does state that “the sole 
purpose of seeking to organize other em- 
ployees of the Plaintiff” is “ultimately to 
have the Plaintiff enter into collective bar- 
gaining negotiations with the Union;” that 
“to organize” is susceptible of organizing for 
representation only, as well as for member- 
ship (and representation), which latter is 
what the court infers; that such choice of 
inference is for a state court to draw and 
that based thereon no constitutional question 
now arises, for it is only with informational 
or representational picketing that we are 
specifically concerned, although later we 
discuss organizational picketing as well. 

The Pappas discussion of the free speech- 
picketing identification is therefore falla- 
cious before it even begins, and this because 
the foundation beneath such analysis is 
shaky. Obviously the Constitution does not 
protect picketing in violation of a state’s 
valid and proper statutory or decisional pub- 
lic policy, so that it is flaying a dead horse 
even to embark upon such an examination 
if it has already been determined that the 
picketing in question is illegal or unlawful 
or violative of a proper public policy. 

Our conclusion is that the Melter and 
Pappas opinions and holdings are not defini- 
tive, and do not foreclose our thesis, exam- 
ined here as a question, that informational 
(representational) picketing is protected by 
the United States Constitution. Both opin- 
ions inveighed against analysis of the rea- 
sons why the picketing was undertaken, 
expressing the feeling that semantics was 
involved; that they could easily infer, from 
the mere fact of a picket line, why it was 
there (primarily, if not solely, for coercive 
purposes, not alone against the employer 
but against the employees); and that it was 
necessary to infer this in order to uphold 
the courts’ theses. 
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But intent, motive, purpose, desire, wish, 
etc., may all refer to different aspects of a 
process, and they do not all result in the 
same legal conclusion. Any examination of 
csiminal law discloses exactly how analyti- 
cal the courts will get in their examination 
of a person’s mental processes because of 
the different conclusions flowing therefrom. 
Even in ascertaining whether or not a con- 
tract was entered into, and upon what they 
agreed, requires a plumbing of the mental 
processes of the contracting parties. In all 
fields of law subjective elements enter at 
one time or another, and must be resolved. 
Except in rare situations, the facts in each 
case determine these whys, albeit over the 
years there have evolved certain legal infer- 
ences, which may be dignified as presump- 
tions, when certain fact-patterns are proved. 
In labor law, however, no such definitive 
pattern has yet evolved, and it is only the 
individual judge’s inference upon particular 
facts in a specific case that can govern. Per- 
sonal economic and evidentiary predilections 
are not law, although they are used in ad- 
judications, so that in Me/tex and Pappas, it 
is suggested, the courts have strayed not 
only from a proper analysis but from a re- 
quired examination of particular reasons 
why. Regardless of the difficulties involved, 
nisi-prius courts must do exactly this: Gather 
all facts bearing on this subjective element 
and only then seek to ascertain the why of 
this fact situation. Generalities and personal 
inferences are not law and should not be 


reconsidered. 


Personal Opinions, Conclusions 
and Suggestions 
We have seen that Pappas and Meltex do 


not answer specifically and unambiguously 
our pinpointed question whether informa- 
tional (and representational) picketing is 
protected by the free-speech provisions of 
the Constitution. The reason may be the 
lack of a specific fact situation, for the 
presence of too many facts permits hold- 
ings on too many points, thus beclouding 
our issue; or the reason may be improper 
legal reasoning, or inferences which do not 
necessarily, solely and unequivocally flow, 
or a confusion of state law, principle, ap- 
proach, or statutory application. In any 
event, for us these cases are factually insuf- 
ficient and legally unconvincing, so that we 
must generalize once again, giving our per- 
sonal opinion and approach. 

The fact situation we envisage is one ob- 
viously free of violence, untruths or other 
improprieties of a factual or legal nature; 
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the picket may carry a sign which is di- 
rected solely at the employees, so stating, 
and giving them reasons why they should 
organize for collective bargaining with their 
employer, or even requesting them to desig- 
nate the picketer for such purpose. This 
is organizational only in the sense that the 
workers organize, but it is not to have 
them join the picketer as'members, paying 
dues, etc. Under no circumstance must the 
sign or the picketer proclaim the employer 
to be strugk, or that he is unfair or that the 
employ we al on strike. This is not an ex- 
treme case, found only in the clouds, for 
unions can simply and easily so do. Of 
course it is possible for any judge to say 
that this is all a semantic trick, and that 
there is coercion present, directed primarily 
at employer or employees, for other pur- 
poses. But motivation stems from facts, and 
on these facts, it is submitted, regardless 
of consequences, there is nothing legally 
wrong. 

On this basis it is our opinion that such 
picketing cannot be enjoined by a federal 
or state court, regardless of the presence o1 
absence of an anti-injunction statute. 

The reasons draw upon the historical an- 
alysis given above, for it is shown that 
labor has been fighting for decades to ob- 
tain conditions of employment more benefi- 
cial to it; that collective efforts via economic 
methods injured not alone the persons 
directly and immediately involved but also 
caused harm to the locality, the state and 
the nation; that violence might be handled 
under police and other powers, but that any 
deprivation of economic power meant that 
the government was “taking sides;” that 
for these, and other reasons, the government 
stepped in to prevent undue hardship, giving 
employees the right to organize and bar- 
gain collectively, as well as the right to 
refrain from so doing; that in erecting safe- 
guards and aids for labor organizations, and 
giving them a push along the road to the 
organization of millions of employees, the 
governments sought also to prevent these 
employees from being coerced or intimi- 
dated in selecting their representatives; and 
that safeguards for employees included pro- 
hibitions upon employers, unions, agents, of- 
ficials and other persons. 

Note that these are statutory safeguards 
and that if they unduly impinge upon or 
impair the rights of individuals or groups, 
drawn from the Constitution, these statutes 


> 


% “Cyclical Trends in Labor Relations,’’ 2 
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are unconstitutional. For example, in the 
1940 Swing case, Frankfurter reversed an 
Illinois injunction obtained by an employer 
and his employees against a union’s peaceful 
picketing “to unionize” the employer’s beauty 
parlor, because “A state cannot exclude 
workingmen from peacefully exercising the 
right of free communication by drawing the 
circle of economic competition between em- 
ployers and workers so small as to contain 
only an employer and those directly em- 
ployed by him. The interdependence of 
economic interest of all engaged in the same 
industry has become a commonplace. 

The right of free conimunication cannot 
therefore be mutilated by denying it to 
workers, in a dispute with an employer, even 
though they are not in his employ. Com- 
munication by such employees of the facts 
of a dispute, deemed by them to be rel 
vant to their interests, can no more be 
barred because of concern for the economic 
interests against which they are seeking to 
enlist public opinion than could the utter- 
ance in Thornhill’s case.” While we pinpoint 
informational (and representational) picket- 
ing, here Frankfurter speaks of organiza- 
tional picketing, even against the employees’ 
own desires, when workers in the sar 
industry seek to protect their own interests, 
as in Meltex, where the union’s drive was 
based upon the demand of other employers 
who might otherwise be forced to reduce 
their wages to meet the price competition 
of the nonunion employers. Just a short 
while before Swing was decided, the Su- 
preme Court, in the Thornhill case, pointed 
out the interdependence of which Frank 
furter spoke, for there Murphy stated that 
“Free discussion concerning the conditions 
in industry and the causes of labor disputes 
appears to us indispensable to the effective 
and intelligent use of the processes of popu- 
lar government to shape the destiny of 
modern industrial society.” While Thorn- 
hill involved a strike -by 96 of 100 em- 
ployees, with a statute making the picketing 
criminal, so that a “labor dispute” was cer- 
tainly involved, still the Swing case, almost 
the direct contrary, was decided by the same 
bench, albeit with a different division, and 
this factual difference apparently had no 
effect upon the later determination. 

Since 1940, however, this broad approach 
has slowly receded, in what this writer has 
examined as a cyclical trend,” so that be- 
ginning with the 1949 Giboney decision, and 
undoubtedly influenced by the postwar atti- 
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tude of the public and the state and federal 
legislatures, the Supreme Court began to 
be more analytical in its approach and, as 
a consequence, to retrench, thus permitting 
the states to expand. Despite the reduction 
in the area so constitutionally safeguarded, 
there cannot be a complete elimination of all 
picketing unless all identification with free 
speech is severed. In this article we have 
shown how the retreat stands fast at the 
ramparts of informational (and _ represen- 
tational) picketing. Why? 

At this point we may return to our com- 
ments in the examination of Wood v. O’Grady, 
where we stated: “This writer’s views begin 
with a belief in freedom and reason iad 
All that we said there is applicable here, 
and some of those reasons have been here- 
tofore expressed in one way or another. 
Furthermore, how could a government, 
federal or state, which has a labor relations 
statute, legislation or decisional law pat- 
terned upon Wagner Section 8(c), the free- 
speech amendment of 1947 discussed above, 
enjoin the “expressing of any views, argu- 
ment, or opinion, or the dissemination thereof, 
whether in written, printed, graphic, or 
visual form,” when it is related to Section 
7’s right of employees “to self-organization, 
to form, join, or assist labor organizations, 
to bargain collectively through representa- 
tives of their own choosing,” and also “the 
right to refrain from any or all of such activ- 
ities” except as already pointed out. If 
the right to freely speak one’s mind, in the 
fact pattern we have envisaged for informa- 
tional (representational) picketing, is cor- 
related solely with a statutory grant, then at 
the very least in those jurisdictions an in- 
junction cannot be granted; in those juris- 
dictions which do not have this type of law 
or approach, whether in constitution, law 
or decision, appeal to the United States 
Constitution must be made if the right is 
proscribed in any degree.” 

The constitutional requirement may be 
analogized, to a degree, to one of the rea- 
sons why an injunction is granted: We have 


seen that no labor dispute exists, and coer- 
cion flows, so that an equity injunction is 
granted, where the employer is barred from 
coercing or influencing his employees in 
choosing a representative. Yet, a union 
pickets the employer primarily and solely 
for the purpose of forcing him to do what 
the law prohibits him from doing. Apart 
from Section 8(c)’s grant, and assuming it 
does not exist, the employees are now to be 
free of any coercion in their choice of a 
representative. The federal Board has said 
that it attempts to achieve in elections the 
conditions of a laboratory experiment; this 
is proper for the actual election although 
even the Board concedes that prior thereto 
the voters must choose via facts, argu- 
ments, etc. If voters are to be free of 
mental and physical coerc‘on, then in theory 
they must at the beginning have a tabula 
rasa, that is, the scholastic blank slate (mind) 
upon which impressions are made. This is 
an admitted impossibility, for as Stone put 
it, “economic predilections” sometimes govern. 


But even if such a blank mind were pos- 
sible, if continued until the election, there 
would be a blank vote! A blank mind must 
be presented the alternatives; otherwise it 
can make no choice. Here, obviously, is a 
technique for dictators, but the pluralistic 
concept requires numerous choices for a 
developing and better life. This is the 
philosophy of the constitutional guarantee of 
free speech, and it is applied in all areas, 
not alone labor relations. In this field, 
therefore, the worker must be given alter- 
natives, and while he can exert himself and 
seek them out, the political voter is noted 
for his apathy, with millions spent by all 
parties for “education.” Labor unions, if 
prevented by the law from doing some- 
thing, must, like the employer in the pre- 
vious paragraph, be able to have some al- 
ternative; if they are completely prevented 
from speaking, then, by analogy to the 1931 
case of Near v. Minnesota, the Supreme 
Court will hold this unconstitutional. 

What alternative exists whereby, even if 
so prevented, labor unions can nevertheless 
appeal to the workers and thereby an in- 
junction against informational picketing will 
be upheld? Numerous alternatives are found, 
for example, newspaper advertising, radio 
and television, but if a small group seeks 
to obtain votes, where can it get the funds? 
The real question is not whether any alter- 
native exists, but whether an effective and 





144 On this point, and the views of the Supreme 
Court vis-a-vis state opinions, see work cited at 
footnote 5, at pp. 318, 332, discussing Hill v. 
Florida, 9 LABOR CASES { 62,438, 325 U. S. 538 
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(1945), and Capital Service, Inc. v. NLRB, 25 
LABOR CASES { 68,400, 347 U. S. 501 (1954), 
among other cases. 
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available alternative is found. For example, 
even if financially available, a newspaper 
may be published outside the locality in- 
volved and not be read by many of the 
workers, so that it is not an effective alter- 
native to disseminating information at the 
plant. Or, suppose that ten of 30 workers 
group and seek to obtain the votes of the 
other 20; insofar as they discuss general 
matters with these 20 at lunch, before work 
time or during breaks or at the homes of the 
20, they can also discuss the reasons why. 
But make it ten of 100, or 1,000, and the 
physical impossibility, without employer aid 
through bulletin boards, etc., is apparent. 
What can the tenuous ten Here no 
outside organization or union is 
and it is the workers who desire to organize. 
And yet, if they cannot appeal by placards, 
as a constitutionally pro- 
their undoubted right 


do? 


involved, 


throw-aways, etc., 
tected extension of 
of discussing and influencing, they are lost; 
they can never organize or else must capi- 
tulate to an outside union which has funds 
sufficient to advertise, etc. This is a reductio 
ad absurdum, of course, but, unfortunately, 
it is not factually untrue. Informational 
(representational) picketing, therefore, may 
be the very lifeblood of a small group of 
workers, and the Constitution must protect 
them if the jaw denies them all other ef- 
fective means of obtaining bargaining status 
(or denying it to others). 


To what extent has the Supreme Court 
upheld informational (representational) pick- 
eting? In the 1945 case of Hill v. Florida and 
the 1954 Capital Service case, that Court 
had this to say: In the earlier case Black, 
for a majority, no less than five times in 
three paragraphs referred to the “full free- 
dom” of workers to choose their bargaining 
representatives, and this “means freedom to 
pass upon that agent’s qualifications.” In 


the later case an employer sought to stop 
secondary picketing by obtaining a state in- 
junction and by filing charges with the fed- 
eral Board. A month later the general counsel 
issued a limited complaint, holding that 
“insofar as the conduct of the union involved 
merely an appeal to customers and to the 
public in general it was lawful,” but that 
to induce employees of other employers not 
to work was not lawful, and a federal in- 
junction on this latter ground was sought 
Since the state injunction blanketed even 
the informational picketing, a Board applica- 
tion simultaneously requested a second fed- 
eral injunction employer 
from enforcing the state’s injunction. The 
both federal in- 


preventing the 


Supreme Court upheld 
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junctions and, while it was on a basis of 
a federal-state conflict, the Court impliedly, 
if not directly, had to agree with the Board’s 
attitude concerning the informational pick- 
eting so as to reach this conclusion. 


Is all that we have said, and the implica- 


tions one may find therein, to be related 
solely to informational (representational) 
picketing ? Is only this protected by the 


Constitution, anti-injunction statutes aside? 


Our opinion is that organizational pick- 
eting should likewise come under the con 
stitutional protections above discussed. For 
example, an industry may be divided as to 
who pay standard wages and 
those paying less. If the latter are numerous 
enough to warrant the former in reducing 
wages so as to meet competition, then the 
must “do 
refuse to 


employers 


workers, in self-defense, some 
thing.” rhey 
take a cut, and fight it out to the economic 
death (a labor dispute is involved), or they 
may appeal to the substandard employers, 
as in the Swing case, or to the employees, 
as in the Wohl case, by picketing. If the 
Swing approach is used, they are opposing 
an employer and it is therefore upheld; if 
the Wohl approach is used, then they are 
approaching employees and, as we have an 
above, a question of free 
arises. But we now ask: Under the circum 
stances of our assumed situation, what else 
defending their wage 
can fight their own or 
and 
and the 


may, of course, 


alyzed speech 


workers, 
They 


employer, 


can the 
scales, do? 
the other 
hardship, etc., 
protects them in the destruction of all that 
has made for a good life in America; but, 
seek to prevent economic hardship, and they 


cause economic 


Constitution 


loss, 


are denounced. 

This conclusion follows logically: If the 
standard workers can appeal to the sub- 
standard ones to join in efforts to raise 
wage scales, then, if the latter do join, and 
the union is the bargaining agent, the sub 
standard employer must bargain, and a con 
tract may be made without economic blood- 
shed resulting. However, if an appeal to 
join (organizational picketing), is denounced, 
then the only recourse is for the union t 
above, 


picket the employer, as discussed 
since a labor dispute results, even though 
it is stranger picketing, and the dissemina- 
tion of information concerning the facts of 
a labor dispute is constitutionally protected 
This makes for hard law, hard results and 
hard doctrine—it just doesn’t make sense. 
Of course a subjective element is always 
involved, for the picketing of the employer 


(Continued on page 890) 
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ene SPHERE in which a state govern- 
ment may properly operate without in- 
fringing upon federal jurisdiction presents 
a problem which is neither novel nor unique 
in our legal history." Such problems will 
not be uncommon as long as our dual sys- 
tem of sovereignty endures; however, in 
the interest of consistency and expeditious 
justice our objective should be to minimize 
questions which deter parties from petition- 
ing the proper forum. If there has been 
an infringment, it matters not whether 
the state action was taken by the legislature,’ 
its judiciary* or an administrative agency." 


Once Congress has enacted legislation 
regulating an activity, the question of whether 
or not a residuum has been left, upon 
which a state may exercise jurisdiction, 
presents numerous and varied legal issues. 
Federal legislation may have the effect of 
conferring jurisdiction upon the state ju- 
diciary, thereby making it mandatory that 
a state court open its doors to litigants; ° it 
may give the state judiciary concurrent 
jurisdiction; ° or it may altogether preclude 
the state courts from exercising jurisdic- 
tion.’ A provision in the Constitution, for 
example, the interstate commerce clause,” 
may in and of itself prohibit state action.’ 


1 Gibbons v. Ogdexr, 22 U. S. (9 Wheat.) 1 
(1824). 

2 Southern Pacific 
325 U. S. 761 (1945). 

> Kansas City Southern Railway Company 
v. Kaw Valley Drainage District, 233 U. S. 75 
(1914). 

* Bethlehem Steel Company v. NYSLRB, 12 
LABOR CASES { 51,245, 330 U. S. 767 (1947). 

5 Testa v. Katt, 330 U. S. 386 (1947). 

® Case cited at footnote 5. 

7Garner v. Teamsters, 24 LABOR CASES 
{ 68,020, 346 U. S. 485 (1953). The primary 
qualification of Garner is that valid invocation 
of the police power of a state is left intact. 
It could not be seriously argued that a state 
would be powerless to control true violence. 
The term ‘‘police power’ is not a catch-all 


Company vv. Arizona, 
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the May, 1955 issue of Notre Dame 
Lawyer, and has been brought up to 
date for the Journal by the author 





The inquiry made herein is _ primarily 
concerned with the Taft-Hartley Act,” and 
its predecessor the Wagner Act,” with 
reference to those situations wherein their 
ultimate effect has been to preclude state 
courts from resolving issues in labor cases. 
It must be assumed that any particular 
case is concerned with an industry “affect- 
ing commerce” as those terms are defined 
by the National Labor Relations Act.” 
Insofar as the federal legislation in this 
area depends upon the commerce clause for 
its constitutionality, it will not be amiss to 
concern ourselves with other commerce 
cases, though they be nonlabor cases. 


Supreme Law or Not? 


The supremacy clause of the Constitution” 
makes it incumbent upon state judges as 
well as federal judges to abide by Con- 
gressional power which is constitutionally 
exerted. The confusion engendered in do- 


for any conduct which may be disliked, how- 
ever, and cannot be used by a state as a 
pretext for outlawing certain action whole- 
sale. See Morgan v. Virginia, cited at foot- 
note 20. 

® Art. 1, Sec. 8, Clause 3. 

®See the case cited at footnote 2. 

%” Labor Management Relations Act, 61 
Stat. 136 (1947). 

1 National Labor Relations Act, 
449 (1935). 

2 Sec. 2(7) of the acts defines ‘‘affecting 
commerce’ as ‘“‘in commerce, or burdening 
or obstructing commerce or the free flow of 
commerce, or having led or tending to lead 
to a labor dispute burdening or obstructing 
commerce or the free flow of commerce."’ 

% Art. 6, Clause 2. 


49 Stat. 
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mestic law has proved to be no obstacle 
in the domain of foreign affairs.“ Federal 
legislation, when enacted, demands no less 
respect by a state legislature, judiciary, or 
administrative agency than that given to 
an international treaty or executive agree- 
ment, Nor does with the 
wisdom of Congress in enacting a particular 
statute provide a reason for ignoring the 
words and policy embodied in that statute.” 
The gravamen is primarily one of legisla- 


disagreement 


tive power exercised pursuant to the Con- 


The exercise of that power in the 


stitution. 
” 


area of labor relations has been held valid 

Though Congress must clearly manifest 
an intent to occupy a field in order to pre- 
clude a state from asserting jurisdiction,” 
the nature of the legislation and its subject 
matter may imply such an intent on the 
part of Congress as to exclude state action 
though it does not expressly so state.” The 
real import of Congressional action, once 
it has been taken, was well stated by Chief 
Justice Marshall, in McCulloch v. Maryland: 


“The States have no power, by taxation 
or otherwise, to retard, impede, burden, or 
in any manner control, the operations of the 
enacted by Congress 


constitutional laws 


to carry into execution the powers vested 
in the general government. This is en 
consequence of that su- 


the unavoidable 


which the constitution has de- 


premacy 
clared.” ” 

Nor may a state burden interstate commerce 
under the guise of its police power.” How- 
ever, when Congress in a particular statute 
S. 203, 230 (1942). 
Federal-State 
Labor 


4U, §. v. Pink, 315 U. 
% See Ratner, ‘‘Problems of 
Jurisdiction in Labor Relations,’ 3 
Law Journal 750 (November, 1952). 

1% NLRB v. Jones & Laughlin Steel Corpora- 
tion, 1 LaBoR CASES { 17,017, 301 U. S. 1 
(1937). 

17 Maurer v. Hamilton, 309 U. S. 598 (1940); 
Reid v. Colorado, 187 U. S. 137 (1902). 

18 Case cited at footnote 4. 
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does not make federal jurisdiction exclu- 
Sive, any state court of competent jurisdic- 
tion may hear and decide a case arising 
thereunder. In fact, 
positive duty on the part of state courts 
to entertain jurisdiction over the federal 
cause of action where the act does not 
give exclusive jurisdiction to the federal 
courts and the state court is otherwise 
competent.” In the latter situation neither 
public policy nor police power of the state 
will aid it in attempting to decline juris- 


there may arise a 


diction.” 


Speaking correlatively, when Congress 


wisdom vests exclusive jurisdiction 
in the federal courts but likewise 


in its 
not only 
in an administrative agency, there devolves 
upon state courts and agencies the duty 
to decline jurisdiction and leave the parties 
to pursue their federal remedies.” Expres 
sion of, and adherence to, this duty appears 
in Gerry v. Superior Court: 

“The provisions of the 1947 Act [Labor 
Management Relations Act] show an intent 
the functional purposes of the 
Relations Act with in 
and an intent not to 


to preserve 
National Labor 
creased 
confer powers on the courts at the suit of 
private the exception of the 
jurisdiction expressly which does 
not include the exercise of equity powers.” * 
(Italics supplied.) 


objective Ss, 
parties with 
granted, 


Likewise, when the Supreme Court of 
the United States construes a provision of 


the Constitution or a federal statute, a 


federal question has been determined and 


17 U.S. (4 Wheat.) 316 (1819). 


°° Morgan v. Virginia, 328 U. S. 373 (1946) 


21 Mondou v. New York, New Haven and 
Hartford Railroad Company, 223 U. §S 1 
(1911). 


22 See footnotes 5 and 20. 

*3 Gerry v. Superior Court, 15 LABOR CASES 
{| 64,628, 32 Cal. (2d) 119, 194 Pac. (2d) 689 
(1948). 

24 Case cited at footnote 23. 


December, 1955 @ Labor Law Journal 








v~“ 


- 


—_—=ePr — VY. 








their construction is to be followed by 
the state courts.” This duty is not to be 
lightly regarded,” though there is abundant 
evidence of indifference on the part of state 
judges and administrators” in following 
those decisions. 

It is of interest to note that in Gerry v. 
Superior Court, argument was made by coun- 
sel that since the national act was a part 
of the supreme law of the land it was 
incumbent upon the state court to enforce and 
protect rights given thereby. Such an argu- 
ment would need be given great weight had 
not Congress, when it enacted the National 
Labor Relations Act, also made provision 
for the national Board empowering it to 
prevent unfair labor practices and to cede 
jurisdiction by agreement, pursuant to Sec- 
tion 10(a) of the act. The late Senator 
Taft, one of the primary authors of the 
amendment, was well aware of the power 
placed at the Board’s disposal.” Repre- 
sentative Hartley stated that “by the Labor 
Act Congress preempts the field that the 
Act covers insofar as commerce within 
the meaning of the Act is concerned.”* Nor 
were other legislators oblivious of the evil 
that was sought to be remedied by the act 
of 1947. The Court, in Garner v. Teamsters,” 
placed great emphasis on the power which 
Congress had vested in the Board. 

A literal reading of the supremacy clause 
would lead one to believe that any state 
legislation or action would need be “con- 
trary” to federal legislation before the 
state could be precluded from asserting 
jurisdiction. It is submitted that such a 
conclusion is not the weight of authority 
because literalness is not a true criterion of 
intent. All rules of construction are sub- 
ordinate to that intent,” and when we 





2% Wichita Falls & Southern Railroad Com- 


pany v. Lodge No. 1476, 25 LABOR CASES 
1 68,164, 266 S. W. (2d) 265, 269 (Tex. Ct. of 
Civ. App., 1954): ‘“*. in the field of Fed- 
eral-state relatiors we are bound by the 
decisions of the United States Supreme Court.”’ 

26 Johnson v. U. S., 163 F. 30, 32 (CCA-1, 
1908). 

7 Coutlakis v. State, 268 S. W. (2d) 192 
(Tex. Crim. App. Ct., 1954). 

*°2 Legislative History of the Labor Man- 
agement Relations Act of 1947, 1031 (1948): 

‘“‘Mr. Ives. I desire to say for the Record 
that right now we have a good National Labor 
Relations Board; and I think the senior Sen- 
ator from Ohio will agree with me in that 
statement. 

“Mr. Taft. I do agree,. otherwise I would 
not be willing to grant them the great addi- 


tional powers we give them in the. . . bill.’’ 
2» Cited at footnote 28, pp. 591 and fol- 
lowing. 


” Cited at footnote 28, p. 1057. 
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speak of construing the Constitution we 
must ascertain what it has come to be.” The 
same rules are applicable in interpreting 
the Constitution as are those in construing 
Congressional legislation. Mr. Justice Holmes 
stated the rule in Charleston & Western 
Carolina Railway Company v. Varnville Fur- 
niture Company * to be: 

“When Congress has taken the particular 
subject-matter in hand concidence is as in- 
effective as opposition, and a state law is 
not to be declared a help because it attempts 
to go farther than Congress has seen fit 


to go,” 


Similar language used by Mr. Justice 
Washington in Houston v. Moore®™ would 
seem to be strong support for the doctrine 
advocated by the pre-emptionists: 


“Tf an act of Congress be the supreme 
law of the land, it cannot be made more 
binding by an affirmative re-enactment of 
the same act by a State legislature. The 
latter must be merely inoperative and void.” 
(Italics supplied.) 


The late Mr. Justice Jackson was of the 
same mind as Holmes when he wrote the 
opinion in the Garner case: 


“When federal power constitutionally is 
exerted for the protection of public and 
private interests, or both, it becomes the 
supreme law of the land and cannot be 
curtailed, circumvented or extended by a 
state procedure.” ™ 

In that the National Labor Relations Act, 
as amended, is a part of the supreme law 
of the land the duty necessarily falls upon 
federal and state judges as well as agency 
administrators to abide by its terms. Ad- 
ministration of the act was not vested by 


31 346 U. S. 485, 490 (1953). 

See Sutherland, Statutory ‘Construction, 
Secs. 4910, 4914 (3d Ed., 1943). Cf. Vermilya- 
Brown Company v. Connell, 335 U. S. 377 (1948), 
where it was held that the Fair Labor Stand- 
ards Act covered employees of American con- 
tractors engaged in the construction of a 
military base near Bermuda leased by Britain 
to the United States. There was no reference 
in the act or its legislative history as to leased 
areas. 

8 See generally Corwin, The Constitution and 
What It Means Today (11th Rev. Ed., 1954). 

34 237 U. S. 597, 604 (1915). 

*18 U. S. (5 Wheat.) 1, 72 (1820). However, 
strong objection has been made to the authority 
of the case for support of the pre-emption doc- 
trine. Petro, ‘Participation by the States in the 
Enforcement and Development of National 
Labor Policy,’’ 28 Notre Dame Lawyer 1 (1952). 
(1952). 

* Cited at footnote 7. 
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Every [union] member will have to 
know what the American labor move- 
ment means before it can be effec- 
tive to the point where everyone ‘can 
really feel the results. . . . The best 
solution of labor’s educational prob- 
lem is through the press—the labor 
press.—Jim Moore, president, At- 
lanta Federation of Trades. 





Congress in state common law and equity 
courts.” One of the primary reasons for 
Congress centralizing the functions of the 
act in a single specialized agency was to 
assure that the act received a uniform 
interpretation. Congress was also cogni- 
zant of the fact that to permit state courts 
to decide issues governed by the act would 
open the door to potential diversity, of both 
policy and fact finding, which Congress, in 
the interest of assuring uniformity, closed.™ 
Effectuation of this objective necessarily 
requires that the Board’s conclusions should 
not turn upon whatever different standards 
the respective states may see fit to adopt.” 

What Congress and the Supreme Court 
foresaw as “potential conflict,” if state 
courts were permitted to decide issues gov- 
erned by federal law, has resulted in diversity 
The conflict was well illustrated 
Thayer," wherein the employer 
Massachusetts court 


in fact.” 
im 77. Nn. 
secured from a 
an injunction against the continuation of a 
strike on the ground that the strike was 
illegally conducted for an unlawful objec 
tive. The alleged illegal conduct consisted 
of mass picketing and the unlawful objec- 
tive that under Massachusetts law a 
union could not strike for recognition dur- 
term of a with another 
union. Thereafter the unfair 
labor practice charges filed by the striking 
the same evidence and 


State 


was 
ing the contract 
Bx yard, on 


union, considered 
rejected both the findings of the state court 
and its conclusions. It then made its own 
determination that the strike was conducted 
for a lawful objective, and in doing so stated 

“We hold that in deciding the issues be- 
Federal Board 1S 


decisions of 


this case this 
bound by the 


fore us in 
in no respect 


7 Cox, ‘‘The Role of Law in Labor Disputes,’’ 
39 Cornell Law Qvarterly 592, 601 (1954). 
3% 93 Congressional Record 4132 (1947). 
%® NLRB v. Hearst Publications, 8 
CASES { 51,179, 322 U. S. 111 (1944). 
See Safeway Stores, Inc., 81 NLRB 387 
(1949); and Eppinger and Russell Company, 56 
NLRB 1259 (1944). 
4199 NLRB 1122 (1952). 
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the courts of Massachusetts, either as to the 
legality of the purpose of the strike or the 
legality of the manner in which the strike 
was conducted. The Act has preempted the 
field of peaceful strikes affecting commerce.” ® 

The Board further stated: 

“Plainly, the Board is not bound by a 
decision as to the objectives of the strike 
which the State court had no power to 
make. Nor is it bound by that court’s rul- 
ing respecting the character of the means.” “ 

It is readily observable that if there is 
to be certainty in the law of labor relations, 
and litigants are to be assured of the proper 
forum to petition, the act must be respected 
as long as it is law not only by the Board 
and federal courts, but also by state judges 
and administrators. The feeling is appar- 
ent that the doctrine of pre-emption in labor 
law is of necessity antagonistic to the rights 
and desires of the employer or management. 
Such a conclusion is certainly not a truism.” 
The traditional argument against the legis 
lation is not premised on Congress’ lack of 
power to enact it but on its wisdom in en 
acting such legislation.” Such an argu 
ment, it is submitted, has no basis in law 
and the remedy in such case lies with Con- 
gress and not with the Board nor the fed 
eral or state courts. To date Congress has 
not seen fit to return jurisdiction, by statu- 
tory enactment, to the states. However, 
Congress did, by specific provisions in the 
Taft-Hartley Act, deem it advisable to pei 
mit state regulation in certain areas of labo 
relations. To these may be added those 
areas defined by the Supreme Court's it 
listed as 


terpretation of the act, which are 
follows: * 


(1) Section 10(a), with specific limita 
tions, empowers the Board to cede jurisdic 
territorial agencies over 


Clearly, until 


tion to state or 
predominantly local matters. 
cession is made, jurisdiction remains in the 
Board. An agency cannot cede that which 


it does not possess. 


(2) Section 14(b) 
preme providing it is more strict on union 


makes state law su 


security clauses than is the federal law. 


(3) Section 303 provides parties with a 
remedy for damages resulting from boy 

" Case cited at footnote 41, p. 1129. 

* Case cited at footnote 41, p. 1130. 

** Case cited at footnote 23. 

* Article cited at footnote 35, pp. 66-72. 

“See Feldblum, ‘‘Jurisdictional Conflicts in 
Regulation of Economic Action,’’ New York 
University Sixth Annual Conference on Labor 
(1953), pp. 305, 307-309. The author there lists 
four such areas. 
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cotts or jurisdictional disputes and the in- 
jured party may sue in a federal district 
court or any other court having jurisdiction 
of the parties.“ 

(4) States have their traditional power 
to enjoin violence or mass picketing. Though 
there is no express authority to this effect 
in the act it is supported by the legislative 
history and opinions of the Supreme Court.* 


(5) Apparently a state court can enter- 
tain a suit for damages resulting from con- 
duct that also constitutes an unfair labor 
practice.” 

(6) With some reservation, it may be 
stated that a state court may adjudicate 
controversies involving an industry whose 
volume of business does not meet the juris- 
dictional yardsticks formulated by the Board. 
The standards will be discussed at greater 
length later.” 


Exhaustion of Remedies 


Every state recognizes the rule that a 
litigant who considers himself aggrieved 
by a decision made by an administrative 
agency must exhaust his remedies before 
that agency prior to procuring any relief 
from the state courts, The present inquiry 
is concerned with whether or not state 
tribunals should recognize and give effect 
to the same rule when they are petitioned 
to give redress to activities which are to be 
determined according to the terms of the 
national act. The view here taken is that 
state courts and agencies should leave the 
parties to pursue their remedies before the 
Board or the proper federal court of juris- 
diction, whichever of the two the act em- 
powers to hear the controversy. 

The Supreme Court has recognized and 
given effect to the rule. In Myers v. Bethle- 
hem Shipbuilding Corporation,” the question 
presented was whether or not a federal dis- 
trict court had equity jurisdiction to enjoin 


the Board from holding a hearing upon a 
complaint charging the corporation with 
dominating and interfering with the labor 
organization of its employees. Mr. Justice 
Brandeis answered the question in the nega- 
tive, clearly stating the reason therefor: 

“The rule requiring exhaustion of the ad- 
ministrative remedy cannot be circumvented 
by asserting that the charge on which the 
complaint rests is groundless and that the 
mere holding of the prescribed administra 
tive hearing would result in irreparable 
damage. Lawsuits also often prove to have 
been groundless; but no way has been dis- 
covered of relieving . . . from the neces 
sity of a trial to establish the fact.” ™ 


The lower federal courts, as well as some 
state courts, have adhered to the above rule 
Amazon Cotton Mill Company v. Textile 
Workers Union™ illustrates the point quite 
candidly. There, suit was instituted by the 
union against the employer alleging that 
the latter was guilty of an unfair labor prac 
tice in refusing to bargain, that a strike had 
resulted and the union had sustained dam 
age from loss of employment due to the 
strike. The relief prayed for was an injunc 
tion requiring the employer to bargain with 
the union as well as an award of damages. 
The employer, in addition to the Board, 
which had intervened, filed a motion to dis 
miss the cause of action. After an extensive 
consideration of the legislative history of 
the Taft-Hartley Act, the court of appeals 
reversed and remanded with directions to 
dismiss the cause, stating: 

“The plaintiff [union] has been provided 
an adequate administrative remedy before 
the Labor Board; and certainly the extraor- 
dinary powers of a court of equity may 
not be invoked until this remedy has 
been exhausted.” ™ 


It was also found that the omission 
of the term “exclusive” in Section 10(a) 
of the amendment, relating to the power 





* Actions relating to secondary boycotts may 
be brought pursuant to this section without 
regard to the amount in controversy or diversity 
of citizenship. 

International UAW-AFL v. WERB, 16 
LABOR CASES { 64,992, 336 U. S. 245 (1949). 

* United Construction Workers v. Laburnum 
Construction Corporation, 26 LABOR CASES 
1 68,460, 347 U. S. 656 (1954). . 

5 See NLRB Release R-449 (July 15, 1954). 
Despite the NLRB point of view expressed in 
the cited release, it should be pointed out that 
where an enterprise ‘‘affecting commerce’’ is 
involved, the fact that its volume of business 
falls short of meeting the Board's jurisdictional 
standards does not necessarily mean that the 
Board’s general counsel would not issue a 
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complaint if asked to do so, nor that the Board 
would refuse relief. An absolute adherence to 
the standards assuines the Taft-Hartley Act is 
simply procedural and gives no _ substantive 
rights whatsoever. Since the Board has power 
to set its jurisdictional standards, it also has 
power to alter or relax them in a particular 
case. Therefore, a showing that an interstate 
enterprise falls short of the jurisdictional stand- 
ards is not enough to prove that ‘‘it would be 
futile’’ to apply to the Board for relief. See 
footnote 87. 

511 LABOR CASES 1 17,024, 303 U. S. 41 (1938). 

52 Case cited at footnote 51. 

5314 LABOR CASES { 64,443, 167 F. (2d) 183 
(CA-4, 1948). 

54 Case cited at footnote 53. 
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vested in the Board, was not intended to 
vest courts with general jurisdiction over 
unfair labor practices, but was intended to 
expressly vested in 
power in the Board 


recognize jurisdiction 
the courts as well as 
to cede jurisdiction to state agencies with 
specific limitations. Section 10(a) would 
seem to imply an express ceding of juris 
Board in that the term 
“Agree- 


diction by the 
“agreement” is used in the section. 
ment” connotes a meeting with delibera- 
down of the terms 
“agreement” 


and the setting 
agreed upon. To date no such 
has been consummated by the Board and 


tions 


a state agency. 

The reasoning 
preme Court or the 
from intervening and obstructing the proc 
esses of the Board, except by way of re 


prevents the Su- 


federal courts 


which 
lower 


view or on application of the Board, also 
precludes state courts from doing so.” The 
same reasoning also excludes state adminis 
trative agencies from assuming control of 
matters placed within the competence of 
the Board.® 

Several state courts have recognized the 
duty devolving upon them not to assume 
jurisdiction over cases which are subject 
Conduct by the 


to the Board’s jurisdiction. 
constituted 


union in Costaro v. Simons” 
both an unfair labor practice under the act 
and a tort under New York common law. 
The New York Court of Appeals held, in 
effect, that the complainant must exhaust 
his remedies pursuant to the national act 
prior to seeking relief in its state courts. 
Having taken one step further, it was held 
prior to the latter decision in Norris Grain 
Company v. Nordaas® that conduct which con- 
travenes state law as well as the act pre- 
cludes a state court from assuming jurisdiction 
This decision would appear 
statement of the law in 
Court’s pronounce- 


in any form. 
to be a 
view of the 
ment in Garner v. Teamsters.” 


correct 
Supreme 


The rule of exhaustion of remedies was 
followed by the Supreme Court of Penn- 
sylvania in Garner v. Teantsters,” in the fol 
lowing form: 

“Since the plaintiff employers were 


engaged in interstate commerce, and the 


charge made by them was that the defend- 
ant Union was engaged in an activity which 

55 Case cited at footnote 51. 

56 Case cited at footnote 4. 

5719 LABOR CASES { 66,295, 302 N. Y. 318, 98 
N. E. (2d) 454 (N. Y., 1951). 

58 18 LABOR CASES { 65,999, 232 Minn. 91, 46 
N. W. (2d) 94 (Minn., 1950). 

8° Cited at footnote 7 
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Almost every case coming before the 

Supreme Court is of some interest 

to the nation's working people. 
—American Federationist 





was unlawful under the law of the State but 
which also constituted an unfair labor prac- 
tice under the Labor 
Management Relations Act, and since that 
act provides an adequate and complete admin- 
istrative remedy the Court of Common 
Pleas had no jurisdiction to issue an 
injunction. (Italics supplied.) 

In the recent case of Pilot Freight Car 
riers v. De Perno,™ the plaintiff applied to 
a state court seeking an injunction to re 
strain the defendant union from, among 
other things, maintaining a picket line at 
Counsel for 


State 


provisions of the 


its terminal and other places. 
the plaintiff, upon petitioning the 
court, simultaneously filed charges with the 
national Board alleging that the defendant 
had engaged in unfair labor practices. This 
procedure, however, had unfavorable reper 
cussions in that it placed the plaintiff in the 
paradoxical position of contending in the 
state court that no provision of the act 
covered the controversy. Plaintiff’s incon- 
sistent positions were exposed by the de- 
fendant’s submission to the court of an 
affidavit showing the filing of the charges 
with the Board. The plaintiff found himself 
unable to deny the affidavit or to reconcile 
its action with the position it was taking in 
the state court. It was held that the plain- 
tiff could not “have it both ways.” The 
court found that according to the dictates 
of the Garner decision the processes initi 
ated by the plaintiff before the Board would 
have to be exhausted before the state court 
could be called upon to act in the matter 


The same reasoning was relied upon in 
Garmon v. San Diego Building Trades Coun 
cl™ even though plaintiff's counsel had 


mailed a petition to the Board asking fot 
a determination of which union should rep 
resent its employees and the petition ap 
parently had been dismissed by the Board 
The state court held it had no jurisdiction 
to enjoin picketing under these circum 
stances since the plaintiff had not exhausted 
his administrative remedy. 





6 23 LABOR CASES { 67,396, 373 Pa. 19, 94 Atl 
(2d) 893 (Pa., 1953). 


6126 LABOR CASES { 68,624 (N. Y. Sup. Ct 
1954) 
6226 LABOR CASES { 68,656, 273 Pac. (2d) 687 


(Calif. Dist. Ct. of App., 1954). 
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In view of the recent abnegation on the 
part of the Board, which will be discussed 
more fully later, some doubt may be thrown 
upon the argument relating to exhaustion of 
remedies. There is already some evidence 
that state courts and agencies will quickly 
grasp the opportunity, on the basis of this 
abnegation, to assert jurisdiction in labor 
cases. The Supreme Court, in Garner, ap- 
proved the argument that in those instances 
where the Board does not assume jurisdic- 
tion the activity should be left free, in the 
public interest.“ However, one would have 
to admit that should it appear certain the 
Board would not hear a claim then a state 
equity court could hear and determine the 
merits of the cause. This would apparently 
constitute a plausible argument, due to the 
Board’s recent limitation on its own juris- 
diction. The Supreme Court has, at least 
by implication, recognized the dilemma in 
which parties will be placed should the 
Board not hear them, though the recogni- 
tion was only by way of a per curiam opinion 
in Building Trades Council v. Kinard Con- 
struction Company,” as follows: 

“Since there has been no clear showing 
that respondent has applied to the National 
Labor Relations Board for appropriate re- 
lief, or that it would be futile to do so, the 
Court does not pass upon the question 
whether the state court could grant its own 
relief should the Board decline to exercise 
its jurisdiction.” (Italics supplied.) 

Should a party find it futile to make ap- 
plication either to the Board or a state 
forum he is without a remedy. The Board’s 
relinquishment of jurisdiction, rather than 
aiding parties in petitioning the proper body, 
serves to confuse an already complicated 


area. 


Garner Case 

The Garner case is and will prove to be 
important, not only for its precise holding 
but also for the reasonable inferences aris- 
ing therefrom relating to federal-state juris- 
dictional issues. It is foreseeable that it will 
be frequently cited in the future on ques- 
tions relating not only to labor relations but 
to many situations wherein the functions of 
a state and the federal government may 
conflict. Its real impact will probably be 
greater than that of Houston v. Moore. There- 
fore it will not be amiss to consider Garner 





®*§ See respondent's brief in the case cited at 
footnote 7. 

24 LABOR CASES {f 68,086, 346 U. S. 933 
(1954). 
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at some length. The material facts were 
as follows: The petitioners’ company was 
engaged in the trucking business, having 24 
employees, four of whom were members 
of the respondent union. The petitioners’ 
trucking operations formed a link with an 
interstate railroad. There existed between 
the union and the petitioners no controversy, 
labor dispute or strike; nor had the peti- 
tioners at any time objected to its employees 
becoming members of the respondent union. 
The union, however, placed rotating pickets, 
two at a time, at petitioners’ loading plat- 
form. None of the pickets was an employee 
of the petitioners. The pickets carried signs 
reading “Local 776 Teamsters Union (AF 
of L) wants Employees of Central Storage 
& Transfer Co. to join them to gain union 
wages, hours and working conditions.” The 
picketing was orderly and peaceful at all 
times, but drivers for other freight carriers 
refused to cross the picket line; and since most 
of petitioners’ interchange of freight was with 
unionized concerns, their business fell off as 
much as 95 per cent. 

If the petitioners’ allegation was found to 
be true, the union’s activity was not only 
unlawful under the law of Pennsylvania 
but also constituted an 8(b)(2) unfair labor 
practice under the act. The petitioners 
sought a decree in the trial court restrain- 
ing the picketing, and the injunction was 
granted. The Supreme Court of Pennsyl- 
vania reversed, holding the trial court had 
no jurisdiction over the cause.© On certiorari 
the Supreme Court of the United States sus- 
tained the latter decision. A unanimous Court 
held that the act foreclosed the state courts 
from asserting any jurisdiction whatsoever. 

An interesting and ingenious argument 
was made by counsel for the petitioners” 
in the Garner case which in substance stated 
that since the Board enforces only public 
rights the state courts were not foreclosed 
from protecting the private rights of the 
petitioners. Though the argument was 
answered in the negative, Mr. Justice Jack- 
son devoted ten pages of his opinion to 
answering it. 

The Garner decision forces at least two 
conclusions: 

(1) A state may not invoke its own law 
against a labor activity if there is a remedy 
available pursuant to the national act and 
it matters not whether the state construes 
its remedies as being supplemental, con- 


*® Case cited at footnote 60. 
* See petitioner’s brief in the case cited at 
footnote 7. 
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current, or in substitution for the National 
remedy.” 

(2) A state may not provide a party with 
its form of remedy merely because it says 
it is protecting a private right.” 


Since Garner 


There is real evidence that the administra- 
tion was dissatisfied with the result reached 
Hence, numerous 


in the Garner case.” 
amendments have been proposed which 
would materially change the Taft-Hartle) 
Act. The most far-reaching of those relat- 
ing to the question of federal-state juris- 
diction was that proposed by Senator 
Goldwater of Arizona. The author of the 
proposed amendment, in answer to interrogat- 
ing senators, admitted that as a consequence 
of his amendment, a company engaging in 
interstate commerce and having plants in 
numerous states would be subject to as 
many different laws as the various states 
might enact.” 

At the foundation of Senator Goldwater’s 
proposed amendment was an attempted r« 
juvenation of the tenth amendment of the 
Constitution, which reserved to the states 
those powers not delegated to the federal 
government nor prohibited to the states.” 


On the same subject, the proposed amend- 
ment of Senator Smith of New Jersey would 
have confined itself to permitting states to 
regulate strikes and picketing involving 
utilities.” 

The senator from Arizona was of the 
opinion that the latter amendment was 
too restrictive. His real objective is best 
illustrated in a colloquy with Senator Douglas 


of Illinois: “ 

“Mr. Douglas: In other words, the Sena- 
tor from Arizona is saying there shall be no 
f strikes, secondary 


national regulation < 
boycotts, picketing, and so forth, but that 
in these fields the States are to have com- 


% Case cited at footnote 7. ‘. . . when fed- 


eral power constitutionally is exerted 
it . . . cannot be curtailed, circumvented or 


extended by a state procedure. 

®* This conclusion may be accepted as a con- 
sequence of the supremacy clause. Its terms 
make no distinction between private and public 
rights. 

” 100 Congressional Record 5518-5519, 5521, 
5527 (May 3, 1954). 

* 100 Congressional Record 5532 (May 3, 1954). 

71100 Congressional Record 5529 (May 3, 1954). 
Cf. U. 8. v. Darby, 312 U. S. 100 (1941). (Here 
the death knell was practically dealt the tenth 
amendment.) 

72100 Congressional Record 5529 (May 3, 1954). 
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plete jurisdiction, if they so desire; is that 
correct ? 

“Mr. Goldwater: Yes, if they so desire 
There still will be the provisions with re 
spect to national emergencies.” 

A motion to recommit Senator Gold 
water’s amendment to the committee on 
labor and public welfare was sustained by a 


vote of 50 to 42, with four abstaining.” 


It should be of interest to note here that 
“the late Senator Taft disapproved of con 
current Federal-State jurisdiction.” ” 


Though the amendment failed to become 
law there remained another mode (ad 
ministratively) by which jurisdiction over 
labor relations could be returned to the 
states, that is, by exercise of the Board’s 
discretion pursuant to Section 6 of the 
act whereby it may formulate jurisdictional 
yardsticks and refuse to assert its jurisdic 
tion over an industry whose volume of busi 
ness does not come within those yardsticks. 
Self-abnegation on the part of the Board 
has occurred once again.” 

The terms “affecting commerce” were d¢ 
fined in the National Labor Relations Act 
in 1935 as “in commerce, or burdening o1 
obstructing commerce or the free flow of 
commerce, or having led or tending to lead 
to a labor dispute burdening or obstructin: 
commerce or the free flow of commerce.” 
There has been no statutory modification of 
the meaning of those terms. During thx 
early history of the act it was held that 
two concerns came within the jurisdiction of 
the Board.” The only restriction on the 
power of the Board to assert its jurisdic 
tion seemed to be the self-imposed de 
minimis doctrine. Subsequently, the Court 
stated that the volume of commerce affected 
in any particular case did not constitute a 
material consideration.” It has been held 
that an obstruction which follows as well as 
precedes an interstate movement of com 
merce is within the scope of the act.” Nor 
was a business exempt merely because it 


78100 Congressional Record 5535 (May 3, 1954) 

74100 Congressional Record 5859 (May 7, 1954) 

> 100 Congressional Record 5527 (May 3, 1954) 

7% See footnote 50. 

77 49 Stat. 450 (1935). 

* NLRB v. Fruehauf Trailer Company, 1 
LABOR CASES { 17,019, 301 U. S. 49 (1937) (man- 
ufacturer of commercial ‘‘trailers’’); NLRB v 
Friedman-Harry Marks Clothing Company, 1 
LABOR CASES { 17,020, 301 U. S. 58 (1937) 
(clothing manufacturer). 

7* NLRB v. Fainblatt, 1 LABOR CASES { 17,045, 
306 U. S. 601, 606 (1939). 

*° NLRB v. Townsend, 18 LABOR CASES 
{| 65,967, 185 F. (2d) 378 (CA-9, 1950), cert. den 
341 U. S. 909 (1951). 
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The best that government can do to 
strengthen our economy is to pro- 
vide a fertile field in which millions 
of Americans can work.—George 
M. Humphrey, Secretary of the Treas- 
ury of the United States. 





was a retail store, since it constituted an 
“industry” within the meaning of the act.” 
It was also found that since an immediate 
situation might be representative of many 
others, the total incidence of which, if left 
unchecked, might well become far reaching 
in its harm to commerce, the Board had 
jurisdiction.” On a specific finding of fact, 
jurisdiction was had where the business in- 
volved did 8 per cent of its sales and in- 
stallation jobs outside the state and made 
about 33 per cent of its purchases out- 
side the state.” 

The issuance by the Board of the new 
jurisdictional standards rather than giving 
consistency to the law, has created further 
problems. Naturally they have given impetus 
to the return of jurisdiction to the states. 
This conclusion is well supported by the 
removal case of Your Food Stores v. Retail 
Clerks Local,* wherein the action was 
commenced in a state court seeking an in- 
junction against the defendant unions, re- 
straining them from _ picketing plaintiff's 
premises for the alleged purpose of coercing 
plaintiff's employees into joining the unions 
in order to retain their employment. The 
state court entered a temporary restraining 
order and the case was removed to the 
federal district court. During the hearing 
on the motion in the latter court the plaintiff 
admitted that in the preceding year it had 
purchased within New Mexico approxi- 
mately 60 per cent of its merchandise and 
purchased outside the state the remaining 
40 per cent, and that its imports of mer- 
chandise from other states for sale at its 
market amounted to approximately $400,000. 








S1 Brandeis & Sons v. NLRB, 8 LABOR CASES 
7 62,221, 142 F. (2d) 977 (CCA-8, 1944), cert. 
den., 323 U. S. 751 (1944). 

’sNLRB v. Mid-Co Gasoline Company, 18 
LABOR CASES { 65,884, 183 F. (2d) 451 (CA-5, 
1950). 

8% NLRB v. United Brotherhood, 18 LABOR 
CASES { 65,690, 181 F. (2d) 126 (CA-6, 1950), 
aff'd, 19 LaABoR CASES { 66,349, 341 U. S. 707 
(1951). 

‘426 LABOR CASES { 68,483, 121 F. Supp. 339 
(DC N. M., 1954). 

% This was the procedure used in Capital 
Service, Inc. v. NLRB, 23 LABOR CASES { 67,615, 
204 F. (2d) 848 (CA-9, 1953); aff'd, 25 LABOR 
CASES { 68,400, 347 U. S. 501 (1954). 
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The district court held that plaintiff’s cause 
of action was exclusively within the power 
of the Board and therefore neither the state 
nor the federal court had jurisdiction. The 
plaintiff then rephrased its complaint and 
again petitioned. the state court on the 
theory that the picketing constituted a 
trespass on the employer’s property. The 
defendant again claimed jurisdiction in the 
district court relying on Section 2283 of 
the judicial code which authorizes federal 
courts to stay proceedings in a state court 
when necessary in aid of their jurisdiction.” 
Over the defense of res judicata, the dis- 
trict court held that the new jurisdictional 
standards constituted such a change in law 
as to render the defense inapplicable, as 
well as stating that when the Board declines 
jurisdiction the state court then has juris- 
diction to grant equitable relief. There is evi- 
dence that the Board does not uniformly 
adhere to its jurisdictional rules.“ Though 
the Board had specifically denied jurisdic- 
tion on charges made by the defendant in 
the Your Food Stores case, the dilemma in 
which state courts are placed is readily 
observable, especially those rendering deci- 
sions in reliance upon the Garner case. 

In Wisconsin, where numerous problems 
of jurisdiction in labor relations have arisen, 
the courts have taken a less stringent view 
of the new standards. In WERB v. Teamsters 
Local 200," an injunction was sought re- 
straining picketing which had for its alleged 
purpose the coercion of the employer to 
encourage his nonunion employees to join 
the union or to discharge them and hire 
union employees. The state board held that 
the union picketing was in violation of the 
state statute and thereupon filed a complaint 
for enforcement of its order. The Supreme 
Court of Wisconsin reversed and remanded 
with directions to dismiss, stating: 


“It is to be noted that the standards es- 
tablished by the National Board are not 
absolute. They are set up to guide litigants 
generally in choosing the proper forum for 

6 Your Food Stores v. Retail Clerks Local, 
27 LABOR CASES { 68,867, 124 F. Supp. 697, 699 
(DC N. M. 1954). [Since this paper was revised, 
the United States Court of Appeals for the 
Tenth Circuit reversed this decision. See 28 
LABOR CASES { 69,415.—Ed.] 

Si See Westport Moving & Storage Company, 
91 NLRB 902 (1950). The Board took jurisdic- 
tion over an individual proprietorship which 
had two employees engaged in moving and 
storage operations and ten employees making 
packing boxes. The employer's gross annual 
receipts during 1949 amounted to about $21,000. 

*8 26 LABOR CASES { 68,712, 276 Wis. 356, 66 
N. W. (2d) 318 (Wis., 1954). 
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Less than 1 out of 25 workers retire 
to enjoy leisure, the remainder are 
compelled to retire either for reasons 
of health or because they have lost 
their jobs and cannot find new em- 
ployment.—Peter W. Rodino, Jr., 
Congressman, New Jersey. 





their complaints. The true criterion for juris 


diction is the effect of the dispute upon the 


welfare of the nation through its obstruction 
of the free flow of the commerce, the preven- 
tion of such obstruction being the primary 
purpose of the Act.’™ (Italics supplied.) 
Some state courts which made 
rulings prior to the Garner case have granted 


contrary 


motions to reconsider, based on the Garner 


decision, and have reversed their previous 
rulings.” The Supreme Court of Missouri 
has ascertained a fine line of demarcation 
between state and federal jurisdiction in 
Anheuser-Busch, Inc. v. Weber,” wherein the 
plaintiff sought an injunction restraining 
picketing which apparently arose out of a 
jurisdictional dispute. The evidence dis- 
closed that the defendant union had insisted 
upon a contract provision whereby the plain- 
tiff would have to refuse work to any in- 
dependent contractor unless such contractor 
would agree to do the work with employees 
who were represented by the machinists’ 
union. Also disclosed announced 
intention of the union to obtain agreements 
similar to this from all the breweries in the 
St. Louis area so that under pressure from 
contractors 


was the 


the breweries the construction 
would be compelled to bargain with the 
union. The court found there was no labor 
dispute or unfair labor practice involved, 
distinguishing the Garner and analogous 
cases. The court premised the issuance of 
its injunction on the ground that the picket- 
ing was part of an illegal conspiracy to 
restrain trade in contravention of the Missouri 
common law and statutes. The fact that 
the statute of a state or its common law 
has been violated would seem to be a distinc- 
tion without substance when weighed against 
the supremacy the federal statute enjoys. 
The United States Supreme Court, in re- 
versing the Missouri decision in the Anheuser 
case, clearly ruled that if an invoked part 





** Case cited at footnote 88. 
” For example, Grimes ¢& Hauer, Inc. v. 
Pollock, 25 LABOR CASES { 68,430, 119 N. E. (2d) 
889 (Ohio Ct. of App., 1954), in which the facts 
were practically identical with those in Garner. 
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of the act is not found to have been violated 
pursuant to the Board’s finding, jurisdiction 
does not, therefore, reside i1 
the state courts. 


necessarily 


However, the Anheuser case was distin 
guished in Cooper Transport Company 72 
Stufflebeam,” where the trial court issued an 
injunction against picketing. The 
interposed was that the Board had exclusive 


defense 


jurisdiction. The conduct here was violative 
not only of the act, but also of a pro 
vision of the Missouri Constitution. Never 


theless, the judgment of the trial court was 
reversed, holding that exclusive jurisdiction 
of the resided with the Board. This 
case would seem to be the proper law ot 
the basis of Garner and subsequent cases. The 
main detraction from the authority of thes« 
cases would be the jurisdictional yardsticks 


case 


recently announced by the Board. 


The yardsticks were grasped in Satin, In 
v. Local 445, IBEW ™® in order to sustain a 
state court’s jurisdiction. The bill asked to 
restrain picketing alleged as unlawful and 
constituting an unfair labor practice in viola 
tion of both the state and federal statutes 
The court held that the 1950 jurisdictional 
yardsticks were equivalent to the Board’s 
ceding jurisdiction to the states. The fact 
that the statute was not inconsistent 
with the act was also relied upon and an 
attempt was made to distinguish the Garne? 
case on the thin basis that an integral part 
of a transit system was there involved. It is 
cases of this nature that presuppose state 
officials, judges and administrators are fre« 
to construe federal law in this area. Such 
reasoning, if carried to its logical extreme, 
need for a National 
The opinion ex 
antithesis of its 


state 


would negative 
Labor Relations Board. 
presses the fear that the 
reasoning would permit the act to 
every type of business activity, including 
the corner cigar store. There would seem 
to be little doubt about the power to do 
so, but whether the Board would so exercis¢ 
its discretion is another question. One 
wonders whether the author of the opinion 
was acquainted with Wickard v. Filburn,” 
where the Agricultural Adjustment Act oi 
1938 extended federal regulation to produc 
tion not intended in any part for com 
merce but wholly for consumption on the 
farm. Here the subject matter of the con 


any 


reach 


% 25 LABOR CASES { 68,208, 265 S. W. (2d) 325 


(1954), rev'd, 27 LABOR CASES { 69,064 (U. S 
Sup. Ct., 1955). 
%2 26 LABOR CASES { 68,488 (Mo., 1954). 


%° 26 LABOR CASES { 68,508 (Mich. Cir. Ct., 
1954). 
“317 U. S. 111, 124-125 (1942). 
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Our population has more than 
doubled since 1900, but our national 
output per capita—production per 
man, woman and child in the nation 
— is three times as much as in 1900. 
—George M. Humphrey. 





troversy was 23 acres of wheat which was 
to be used primarily for home consumption. 
The Court stated that even if the “activity 
be local and ... not regarded as commerce, 
it may still be reached by Congress 
if it exerts a substantial economic effect on 
interstate commerce.” ® 

The quaere whether a suit for damages 
could be maintained in a state court even 
though the conduct constituted an unfair 
labor practice within the act has _ been 
posed “ and was answered in the affirmative 
in United Construction Workers v. Laburnum 
Construction Corporation” Though the re- 
sult reached on the facts there present is 
susceptible of little doubt, it is the opinion 
of this writer that the interpretation of 
the Garner decision is erroneous. 

“To the extent that Congress prescribed 
preventive procedure against unfair labor 
practices, that case [Garner] recognized that 
the Act excluded conflicting state procedure 
to the same end. The care we took in 
the Garner case to demonstrate the existing 
conflict between state and federal administra- 
tive remedies in that case was... a recogni- 
tion that if no conflict had existed, the state 
procedure would have survived. The primarily 
private nature of claims for damages under 
state law also distinguishes them in a 
measure from the public nature of the regu- 
lation of future labor relations under fed- 
eral law.” (Italics supplied.) 

It is difficult to reconcile the above lan- 
guage with that used by the United States 
Supreme Court or the Supreme Court of 
Pennsylvania in the Garner case. The late 
Mr. Justice Jackson stated that “in language 
almost identical to parts of the Pennsylvania 
statute, it [Congress] has forbidden labor 
unions to exert certain types of coercion 
on employees through the medium of the 
employer.” ” The Pennsylvania opinion no- 





% Case cited at footnote 94, at p. 125. 

* See Note, 27 New York University Law 
Review 468 (1952). 

* Cited at footnote 49. 

* Case cited at footnote 49. 

” Case cited at footnote 7. 

1” Case cited at footnote 60. 

101 331 U. S. 218 (1947). 

12 Case cited at footnote 101, at p. 236. 
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where speaks of its law as “conflicting” 
with the Act. Its statement of the issue in- 
dicates rather a close similarity between 
the two laws. 


“. . the question recurs whether Congress 
intended to exclude State action enjoining 
picketing which constituted an unfair labor 
practice on the part of a labor organiza- 
tion under the provisions of the Labor 
Management Relations Act, where such picket- 
ing was unlawful also under the State law.” ™” 
(Italics supplied.) 


It is not an unreasonable inference that 
pursuant to the Pennsylvania law precisely 
the same remedy could have been given 
as that by the Board. The effect of the 
language in the Laburnum decision is to 
place the presumption in favor of the state 
law and overlook the presumption of Con- 
gressional pre-emption in the field regulated 
which was inherent in Bethlehem and 
Plankinton. The Supreme Court, in Rice v 
Santa Fe Elevator Corporation,” clearly ex 
pressed this proposition. Citing the Bethle 
hem case, it spoke of the Wagner Act as an 
instance in which Congress had acted “so 
unequivocally as to make clear that it in 
tends no regulation except its own.” 


Interference 
with State Court Action 


Prior to 1955, there were two ways in 

which a state court could be deprived of 
jurisdiction over a cause of action:™ (1) 
The defendant or defendants in the state 
court could have the cause removed to a 
federal district court on the basis that the 
alleged state cause of action was in reaiity 
a federal cause and, therefore, the complaint 
presented a federal question; and (2) the 
defendant could bring suit in the federal 
court to enjoin the state court proceeding 
on the ground that the state law derogated 
from rights given by federal law, or on 
the basis that the NLRA pre-empted the 
field. The latter procedure, though formerly 
availed of to enjoin state administrative 
agencies from assuming jurisdiction in cases 
governed by the NLRA, is no longer good 
law. In Amalgamated Clothing Workers of 
America v. Richman Brothers;“ it was held 
03 Article cited at footnote 15. 
427 LABOR CASES { 69,080, 348 U. S. 643 
(1955). See also Direct Transit Lines, Inc. v. 
Starr, 27 LABOR CASES { 69,018, 219 F. (2d) 699 
(CA-6, 1955), where it was held that the proce- 
dure followed in Garner should be followed. 
Cf. Direct Transit Lines v. Local Union, 22 
LABOR CASES {1 67,200, 199 F. (2d) 89 (CA-6, 
1952) 
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. . . the Labor merger will succeed, 
and the whole country will benefit 
by it in the future, as the entire na- 
tion has gained by the activities of 
Organized Labor.—Al Hayes, presi- 
dent, International Association of 
Machinists. 





that a federal court could not, at the request 
of a private party, enjoin the attempt to 
secure relief through state proceedings be 
fore the complaint had been entertained by 
the Board. This case admonishes that the 
proper procedure for. a private party to 
follow is that followed in the Garner case, 
namely, the state appellate with 
ultimate resort to the United Su 
preme Court where necessary. 


process 


States 


The Board, however, may halt state pro 
ceedings which interfere with its jurisdic 
tion by obtaining an injunction in a federal 
district court, as illustrated by Capital Serv 
ice, Inc. v. NLRB.” In that case a prelimi- 
nary injunction had been issued by a state 
court against union inducement 
sumers to refrain from purchasing the em 
ployer’s bakery products by picketing its 
customers for the purpose of forcing the 
employees to join the union. An _ unfair 
labor practice complaint based on the dis 
pute was by the NLRB 
counsel. The Board asked a federal district 
court for an injunction against the picket- 
ing, under Section 10(1) of the act, pending 
final Board adjudication of the matter. The 
Board also asked the court to enjoin the 
employer from enforcing the injunction 
against picketing which he had obtained 
from the state court. 


ot con 


issued general 


The injunction against the state court’s 
temporary restraining order was issued by 
the federal court on the grounds that the 
conduct of the union was subject to the 
exclusive jurisdiction of the Board and that 
the state court had invaded that jurisdic- 
tion. The United States Supreme Court 
agreed. Its opinion stated: 

“Where Congress, acting within its con 
stitutional authority, has vested a federal 
agency with the exclusive jurisdiction over 
a subject matter and the intrusion of a state 
would result in conflict of functions, the 
federal court may enjoin the state proceed 
ing in order to preserve the federal right.” 





1% Cited at footnote 85. 
1 La Crosse Telephone Corporation v. WERB, 
16 LABOR CASES { 64,913, 336 U. S. 18, 26 (1949). 


874 


In cases subject to the jurisdiction of the 
NLRB, the same rule should preclude 
state administrative agencies from dete: 
mining the questions involved. 

Twenty years have been required to de 
velop what would seem to be a sound and 
consistent body of law relating to federal 
state jurisdiction in the area of labor rela 
tions. This development has culminated in 
the Garner case, with which it is difficult to 
find serious fault on the basis of the statute 
To have uniformity in the law, especially as 
to what body is the proper forum to peti 
tion, is an interest which is of advantage to 
both management and labor. The Suprem« 
Court has recognized that “uncertainty 
to which [tribunal] master and how 
long it will remain such can be as disrup 
tive of peace between industrial factions as 
actual competition between two [tribunals] 


as 


1S 


for supremacy.” *” 

However, there has been bipartisan ad 
as well as judicial complaint 
that the of the National Labo: 
Relations Board are too This 
matter to which Congress should direct its 
One cannot, with since 


mission,” 
processes 
slow. is a 
immediate attention. 
ity, forcefully argue that exclusive jurisdic 
tion resides in the Board, if the Board cannot 
expeditiously hear and fairly determine the 


rights of the parties. Perhaps a part of the 


solution would be to increase the numbet 
of members on the Board to the numbet 
recommended when the Taft-Hartley Act 
was enacted. Another solution might be 
for Congress to enact by statute the case 
law as it stands ending with the Garner 
decision. The advantage to be gained bj 
this method would have to be weighed 
against the stultification which usually 
ensues after comprehensive statutory en- 
actment. The administrative processes of 


necessity have to remain flexible. 
These are considerations that will have to 


be resolved if we are to sustain a uniform 
and consistent policy pertaining to labor re- 
lations. Jurisdictional standards issued by 
the Board are of little help since they are 
usually indefinite in their legal effect and 
because the rights and liabilities of parties 
should not ultimately turn upon the dollar 
volume of business. Management and labor 
here have a common ground of interest, th¢ 
attainment of which they could easily reacl 


[The End] 


7 100 Congressional Record 5531 (May 3 
1954). 

1 See the dissenting opinion in the case cited 
at footnote 60. 
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S WE REVIEW some of the cases de- 
£% cided this month, particularly those deal- 
ing with elections, this little jingle by E. B. 
Browning comes to mind. 

“*Ves’ I answered you last night; 

‘No’ this morning, sir, I say; 

Colors seen by candlelight; 

Will not look the same by day.” 

Inconsistency is perhaps a virtue; at least 
it is said that inconsistency is the only thing 
in which men are consistent. But those 
well versed in the decisions of the NLRB 
and the courts on labor matters will see a 
narrow path which twists and turns around 
the facts but leads ultimately to a consist- 
ent legal result. The inconsistency is seen 
first by the untrained eye, but “courts of 
justice ought not to be puzzled by such old 
scholastic questions as to where a horse’s 
tail begins and where it ceases. You are 
obliged to say, this is a horse’s tail at some 
time.” And so it is with the question: Who 
are union officers? At some time you are 
bound to say who are union officers? 

Let’s turn then to Goodman Manufactur- 
ing Company v. NLRB (29 Lasor CASEs 
7 69,545). This decision places district sec- 
retaries and certain international trustees 
whose duties are defined in the union’s con- 
stitution in the category of union officers, 
of whom a non-Communist affidavit is re- 
quired. 

This recently decided case involving the non- 
Communist affidavit began with an election 
dispute over the inclusion of certain time- 
keepers in the bargaining unit. “Timekeep- 
ers,” the employer claimed, were “an echelon 
of management.” The NLRB first agreed 
that the timekeepers of this employer should 
not be included in the bargaining unit, 
which meant that they were not eligible to 
vote at the coming election, but later the 
Board did a flip-flop and held that they 


Labor Relations 


could be included in the bargaining unit. 
Two elections were held in which the time- 
keepers were permitted to choose between 
inclusion or no representation. 

The employer, after the election, refused 
to bargain, basing its refusal first on the 
impropriety of including its “management” 
employees in the unit, and second on the 
noncompliance of the international district 
council and the local union with the non- 
Communist affidavit provision of the law. 
The district secretaries and trustees of the 
international had not filed such affidavits. 

If the union’s officers have not complied 
with this requirement, no unfair labor prac- 
tice complaint can be issued against an 
employer. If the district secretaries and 
the trustees are officers, then the unfair 
charge against the employer must fall. 

Now we come to the point: What and 
who are officers? According to Justice 
Frankfurter, officers are those “who hold 
positions of official power,” which is some- 
what broader than the definition in the 
Board’s rules and regulations—“The term 
‘official’ shall mean any person occupying 
a position identified as an office in the con- 
stitution of the labor organization.” 

The NLRB’s definition should not, in this 
case, exclude the district secretary and the 
trustees because the international’s consti- 
tution does provide that the district secre- 
taries shall be members of the international’s 
general executive board, and does create a 
position of international trustee setting forth 
the duties evolving upon persons occupying 
those positions. 


Despite its own rule, the Board, in a 
separate proceeding, held that these per- 
sons were not officers. This holding of the 
Board appears to be inconsistent with two 
of its earlier decisions which held that 
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trustees of a local were officers. The Board’s 
opinion said that, if these persons were held 
to be officers, organizing stewards and 
lower-level union functionaries would be 
officers also. 


Permit us to digress a moment on this 
issue of “separate proceedings.” This facet 
of this question is now before the Supreme 
Court. (NLRB v. Coca-Cola Bottling Com- 
pany of Louisvi!le, 27 LABor Cases {| 69,007.) 
In this case, the employer contended in a 
hearing before the examiner that the ClO 
regional director was not in compliance with 
the affidavit-filing provision. The employer 
attempted to prove that the regional director 
was an officer of the CIO although he was 
not listed as such in its constitution and 
by-laws. The trial examiner refused to hear 
this evidence and the Board sustained him, 
contending that such a charge must be 
heard in a separate proceeding. When this 
case got to the Sixth Circuit it remanded 
with instructions to permit the employer 
to introduce testimony as to the functions 
and extent of jurisdiction of the regional 
director. It is this order of the circuit 
court of February 15, 1955, that has been 
granted certiorari. If the NLRB should 
win this case before the Supreme Court, it 
will be able to narrow its definition of officer 
to a person of rank holding an office named 
in the union’s constitution. If, however, the 
Coca-Cola case should be remanded by the 
Supreme Court (and Justice Frankfurter, 
who has already expressed himself on a 
basis of “official power,” can be expected to 
go this way), the definition of union officers 
will take on a realistic aspect. 

A definition growing out of the duties and 
‘so-called or so-denied 


authorities of the ‘ 
officer” would frustrate any chicanery such 
as that of failing to name the officer in 
the union constitution, thus circumventing 
the NLRB’s rule that he is not an officer 
unless named in the constitution. The non- 
Communist affidavit requirement is directed 
to persons who, as officers, direct union 
activities. 

The crux of the definition is the extent 
of the official power which the person ex- 
ercises. Rank and constitutional designa- 
tion, while they count, do not weigh as 
heavily as power exercised. The definition 
should not be confined to those who hold 
the highest rank or perform executive func- 
tions, and it should include all those who 
hold positions of responsibility or trust 
which are of sufficient importance to be 
established by the union constitution 
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And so, the Sixth Circuit, not unmindful 
of the Coca-Cola case before the Supreme 
Court, held that the holders of the office of 
district secretary and international trustee 
were Officers. 


‘The Tongue Can No Man Tame; 
It Is an Unruly Evil’’ 


In another case an election was set aside 
because the whole town had been talking 
about it. This one is Falmouth Company, 114 
NLRB, No. 138. The whole town had been 
talking about the coming new election at 
the local garment factory. An AFL union 
was the petitioning union and the one 
which the town’s businessmen hoped would 
lose. <A local druggist who attended a 
meeting of local businessmen later told an 
employee of the garment company that at 
the meeting there was much discussion of 
the possibility that the employer would 
move from the town if the AFL union won. 
The druggist also told two other employees 
that if the AFL won, the factory would 
move. Not to be outdone by the druggist, 
and in accord with their normal functions, 
the local weekly newspapers discussed the 
coming election. One urged the employees 
to vote against the AFL and one stated 
in an editorial that if the AFL won, the 
plant would close. It seems that some of 
the factory’s supervisors thought this, too, 
and so expressed themselves. The _ busi- 
nessmens’ committee mailed campaign ma- 
terial to employees of the factory, urging 
them to vote against the AFL. 

When it came the employer’s turn to 
talk, he did it on company time to all em- 
ployees. Here is what he said: 

“We are not permitted to make any 
promises and certainly are not making any 
threats, but we wish to here and now set 
at rest any loose talk or threats that the 
Falmouth Company will close if you vote 
in favor of the A. F. of L. union. We assure 
you that the Falmouth Company was or- 
ganized and opened to serve you people and 
this community and that it will continue to 
operate and serve you regardless of which 
union wins tomorrow, or if neither union 
wins.” 

The AFL lost the election and asked that 
the NLRB set the election aside. This it 
did. The inference is that the workers 
thought more of saving their jobs than of 
expressing what the NLRB calls their “free 
and untrammeled choice of representatives.” 
The Board reasoned that it just wasn’t pos- 
sible for the employees to express them- 
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selves when “at every turn—in any local 
stores—in the plant—and even in their 
homes, through the media of newspapers” — 
the employees were confronted with the 
possibility that the plant would shut down 
and move if the AFL won. 

The employer’s reassuring speech “was 
not sufficient, in our [NLRB] opinion, to 
overcome such widespread threats.” 


More Elections 
In De Vilbiss Company (114 NLRB, No. 


148), an election was set aside because of 
a violation of the Allied Electric Products 
(109 NLRB 1270) rule. This rule prohibits 
the circulation or distribution of a marked 
facsimile ballot. In the De Vilbiss case, 
such a distribution was made with an “X”’ 
in the “NO” box. 

When informed of the Allied Electric 
Products prohibition, a second circular was 
distributed to al] employees, stating that the 
first circular was not intended to imply that 
the NLRB approved the ballot, which had 
been distributed, or that it was taking a 
partisan stand in the election. The second 
circular was intended as a retraction of the 
first, but the NLRB had held that the 
marked ballot interferred with the em- 
ployees’ freedom of choice in the election. 

The Board will not police campaign liter- 
ature for its truth or falsity. (Stewart- 
Warner Corporation, 102 NLRB 1153.) In 
this case, the union, in some of its literature, 
claimed that a contract with another em- 
ployer had been signed. After the employer 
issued a communication calling attention to 
this misstatement, the union then issued 
another leaflet reaffirming the claim that 
certain rates were in effect, where in fact 
they were not and no contract had been 
signed. Because of this, the election was 
set aside. 

In Horder’s, Inc., 114 NLRB, No. 125, the 
union, in its campaign literature, stated 
that certain rates of certain other conditions 
were in effect at another employers, but 
failed to state the eligibility requirements 
for such rates and benefits. This omission 
made the union’s statements half-truths at 
best, but the NLRB overruled the employer’s 
objection. 


The Union and the Individual 
Employers not eligible-—A union requested 
a chain store operator to recognize it as 
bargaining representative and sign a contract 
with it covering all the employees, including 
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department managers who were supervisors. 
The proposed contract contained a “union 
shop” clause. When the employer refused 
to recognize or to sign, the union struck and 
picketed the stores. The employer filed 
charges alleging a violation of Section 8(b) 
(4)(A) of the Act. 

The NLRB general counsel ruled that the 
union struck and picketed to compel the 
employer to enter into a contract which 
would require supervisors to become union 
members, and that such conduct violated 
that portion of Section 8(b)(4)(A)> which 
prohibited a union from striking to require 
“any employer to join any labor or 
employer organization.” Accordingly, the 
general counsel sustained an appeal from 
the regional director’s dismissal of the charge 
and authorized the issuance of a Section 
8(b)(4)(A) complaint.—Case No. K-115. 

Loafing is not a union activity.—Shortly 
after the holding of an election of union 
officers, three employees, including an un- 
successful candidate for union office, were 
discharged by their employer, assertedly for 
loafing on the job. The defeated candidate 
filed charges against both company and 
union, alleging that his loss of employment 
resulted from his union activities. Subse- 
quently, when the union fined him for filing 
these charges without first exhausting his 
intraunion remedies, he alleged that this 
also was a violation of the act 

Prior to the union election, the union 
steward had reported the unsuccessful can- 
didate as electioneering on the job in viola- 
tion of company rules. This was part of 


877 











Research, in the last analysis, offers 
the only road to finding out how to 
produce more and better goods 
cheaper. And finding out how to 
produce more and better goods 
cheaper is the proven way of guar- 
anteeing more and better jobs and 
wages—contractual devices to the 
contrary notwithstanding.—Roger M. 
Blough, chairman of the board, 
United States Steel Corporation. 





the steward’s duties as an employee. Since 
the company took no action on these reports, 
and the evidence indicated that the three 
employees were in fact loafing on the job, 
the general counsel found that the employee 
was discharged for cause, and that the fine 
imposed under the union’s constitution and 
by-laws under the circumstances of this case 
was not violative of the act—Case No. 


K-103. 


Contract unlawful, discharge unlawful.— 
An employee had been fined $200 by his 
union, and he refused to pay the fine. In- 
formation abont the fine was sent to the 
employer and before this matter could be 
settled, the employee quit. He then applied 
to and was hired by another employer. This 
employer was informed in a telephone con- 
versation by the union’s business agent that 
if this employee was working, for this, the 
second employer, he would have to be dis- 
charged because he was not in good standing 
with the union. The employee was discharged. 
There was a closed shop clause in the 
contract between the union and the employer. 
This being unlawful, the employee’s dis- 
charge was unlawful. Furthermore, the dis- 
charge for failure to pay the fine wou!d have 
been discriminatory even if the union secur- 
itv clause had been lawful.—Goren, d.b.a 
City Window Cleaning Company, 114 NLRB, 
No. 134. 

Discriminatory hiring.—There was an ar- 
rangement between the employer and a local 
union business agent that all carpenters 
would be hired through the business agent 
(and he sent only members of his own 
union). The union carpenter, not a member 
of the business agent’s union, was denied 
employment. This was an illegal hiring 
arrangement under T-H, by which the busi- 
ness agent violated the law and caused the 
employer to discriminate against the appli- 


cant—W/orstell, 114 NLRB, No. 86. 
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While in the above case, the business 
agent was not overanxious to recognize the 
union card of the out-of-town carpenter, in 
the case to be discussed next, the union was 
most anxious to safeguard the revenues of 
an out-of-town union. 


This it attempted to do by demanding 
that an employer either fire a certain em- 
ployee because he was not a member of the 
union, or be picketed. It seems this em- 
ployee owed dues to another union in an- 
other part of the country. 


In its testimony before the Board, this 
union dealt at some length with a previous 
disciplinary proceeding against the employee 
in Oregon, and his dues arrearages there. 
The union contended that it had a right 
to refuse to accept from this employee dues 
he owed to another union. But the union 
did not make it clear how all this endowed 
it with a right to demand his discharge. 

The Board ordered that both the com- 
pany and the union cease and desist from 
infringing in any way upon the guaranteed 
rights of employees.—Jones Lumber Company, 
Inc., 114 NLRB, No. 79. 

The next case involves an “unfriendly” 
attitude between the union’s president and 
the union’s business agent. The wunion’s 
president contended that the business agent 
practiced favoritism in sending members to 
jobs, and in refusing to assign the president, 
and others friendly to him, to desirable jobs. 

A general contractor agreed with the busi- 
ness agent that his subcontractor would hire 
through the business agent only. When the 
union’s president learned of this work with 
considerable overtime, he secured employ- 
ment for himself and twelve others from the 
subcontractor. When the business agent 
learned that his unfriendly president had 
secured the employment, he put pressure 
on the general contractor who in turn put 
pressure on the subcontractor. The presi- 
dent of the union and his group were in- 
formed that they would not be put to work 
and they were not. 

The union president, knowing that the 
agreement between the business agent and 
the employers constituted an unlawful closed 
shop hiring arrangement in violation of 
Section 8(a)(1), (2) and (3), and also Sec- 
tion 8(b)(2) as well as Section 8(b)(1)(A) 
sought relief for himself and his group un- 
der T-H, and they were awarded back pay. 
—Stoudt and Sons, 114 NLRB, No. 130. 

So it’s not Heaven but Taft-Hartley 
which protects the poor working man. 
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Problems 





Overtime on the Bonus 

The American Electric Company case (29 
Lapor Cases § 69,526), recently decided by 
the district court in Colorado, shows how 
easy it is for the government to take a sus- 
picious view of legitimate and good practices 
of an employer. Here an employer which, 
acting within the law’s exemption, gave dis- 
cretionary bonuses to its employees, is 
brought into court and made to defend its 
actions at considerable expense. The em- 
ployer could just as well have omitted the 
payment of the bonuses and saved itself 
expense and exasperation. 

The law states that remuneration paid 
shall not include: 

“(3) sums paid in recognition of services 
performed during a given period if either, 
(a) both the fact that payment is to be made 
and the amount of the payment are deter- 
mined at the sole discretion of the employer 
at or near the end of the period and not 
pursuant to any prior contract, agreement, 
or promise causing the employee to expect 
such payments regularly. aij 

This apparently means, and has often been 
interpreted to mean, that bonuses paid to 
employees solely upon the employer’s dis- 
cretion may be ignored when computing 
their overtime pay if the bonuses meet the 
following four conditions: (1) The employer 
must retain discretion as to the payment of 
the bonus, (2) the employer must retain dis- 
cretion as to the amount of the payment, 
(3) the employer must retain discretion un- 
til the end of the period which it covers and 
(4) payment of the bonus must not be pur- 
suant to any contract, agreement or promise. 

This last condition is certainly not an easy 
one to meet. For example, an employer has 
for years, at the end of the year or at Christ- 
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mas time, paid a bonus. Whether an an- 
nouncement of this bonus is withheld from 
the employees until just before payment or 
not, the employer’s policy becomes fixed in 
the minds of the employees. Does it not 
become an inducement to continue in em- 
ploy? Perhaps it becomes an incentive for 
additional work. The policy is also rumored 
to new employees and what has been done 
in past years may even be discussed in 
an employment interview and thus become 
a hiring inducement. So, although not paid, 
subject to a prior contract, are payments 
made pursuant to an established precedent, 
“promised payments”? It’s a question preg- 
nant with suspicion that the claimed exemp- 
tion is an attempted circumvention to the 
FLSA. 

It has usually been considered that Christ- 
mas bonuses, although paid with such regu- 
larity that employees are led to expect them, 
and bonuses which vary for different em- 
ployees on the basis of salary or length of 
service, are bonuses which come within the 
exemption. Nevertheless, a bonus meeting 
all these conditions can, under the existing 
law, be subjected to the charge that it is 
outside of the exemption and the employer 
can be forced to defend his action. 


’ 


In this case the bonus was held to be 
within the exemption, but, says the court: 


“T do not mean to indicate that a further 
or long-continued pattern of bonuses might 
not be persuasive of a different result if it 
were thereby established in view of all the 
other developing circumstances that contin- 
ued payment of the bonuses or the amounts 
thereof were pursuant to a prior contract, 
agreement or promise causing the employee 
to expect such payments regularly. I simply 
determine that this condition has not been 
established at the present time.” 


879 








The Case of the Iron Man 


He testified that on occasions he worked 
24 to 28 hours at a stretch, and that during 
the first year and one half of his employ- 
ment, he never had more than three hours 
sleep at a stretch. 

This case, Derose v. Eastern Plastics, Inc. 
(29 Lapor Cases § 69,534), turns on the ad- 
missibility of the plaintiff’s (employee) evi- 
dence—his own calculation as to the number 
of hours he worked overtime. The defendant 
employer did not introduce any 
whatsoever of how many hours the plaintiff 
had worked, but did admit that he had 
worked in excess of 40 hours. The disagree- 
ment in the case was about the number of 
hours this employee had worked. The plain- 
tiff’s calculation was prepared after the pre- 
trial and was an estimate of the hours worked 
between February, 1950, and April, 1952. 
During the course of this trial in the district 


records 


court, the memorandum was reduced to a 
weekly basis from the averages of the monthly 
basis, and it is this memorandum which the 
court permitted the jury to have. The jury 
awarded the employee $3,000. 

On a motion for a new trial, the defendant 
employer rested his argument upon the al- 
leged error of admitting into evidence the 
statement of the number of overtime hours 
worked, prepared by the employee. The 
employer’s position was that the statement 
Was too uncertain and too conjectural as a 
matter of law to be admissible. 


It may be said in the employer's lavor 
that its failure to pay the overtime wages 
was in good faith, tor the employer had 
believing that the 
a bona-fide executive ca 


reasonable grounds for 
employee was in 
pacity. The jury found otherwise 

Since there is a duty upon the employer 
to prepare and maintain precise records of 
the hours worked by its employees, and this 
employer had not done so, the memorandum 
prepared by the plaintiff was the most ac- 
curate basis possible under the circumstances 
from which the jury could calculate dam- 
ages. It had to be presented in written form 
because the jurors could not be expected to 
grasp and retain the information in the state- 
ment if it had been presented merely in oral 
testimony. To have excluded the written 
statement from the jury would have super- 
imposed the fallibility of the jurors’ mem- 
ories upon that of the plaintiff's memory. 

Here is a very good statement on the duty 
of the employer to maintain records, taken 
from Anderson v. Mt. Clemens Pottery Com- 
pany, 11 Lapor Cases §] 51,233: 
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“An employee who brings suit under § 16(b) 
of the Act for unpaid minimum wages or 
unpaid overtime compensation, together with 
liquidated damages, has the burden of prov 
ing that he performed work for which he 
was not properly compensated. 
statute and the 


The reme- 
dial nature of this great 
public policy which it embodies, however, 
militate against making that burden an im- 
possible hurdle for the employee. Due re- 
gard must be given to the fact that it is the 
employer who has the duty under § 11(c) of 
the Act to keep proper records of wages, 
hours and other conditions and practices of 
employment and who is in position to know 
and to produce the probative facts 
concerning the nature and amount of work 


most 


performed. 


“TW ]here the employer’s records are in- 
accurate or inadequate and the employee 
cannot offer convincing substitutes, a more 
difficult problem arises. The solution, how- 
to penalize the employee by 
the ground 


ever, is not 
denying him any recovery on 
that he is unable to prove the precise extent 
of uncompensated work. Such a result would 
place a premium on an employer’s failure 
to keep proper records in conformity with 
his statutory duty; it would allow the em 
ployer to keep the benefits of an employee's 
labor without paying due compensation as 
contemplated by the Fair Labor Standards 
Act. In such a situation we hold that an 
employee has carried out his burden if he 
proves that he has in fact performed work 
for which he was improperly compensated 
and if he produces sufficient evidence to show 
extent of that work as a 
reasonable inference 


the amount and 
matter of just and 
The burden then shifts to the employer to 
come forward with evidence of the precise 
amount of work performed or with evidence 
to negative the reasonableness of the infet 
ence to be drawn from the employee's evi- 
If the employer fails to produce such 
evidence, the court may then award dam 
ages to the employee, even though the re 
sult be only approximate. 


dence. 


“The employer cannot be heard to com 
plain that the damages lack the exactness 
and precision of measurement that would 
be possible had he kept records in accord 
ance with the requirements of § 11(c) of the 
Act. And even where the lack of accurate 
records grows out of a bona fide mistake as 
to whether certain activities or non-activities 
constitute work, the employer, having re- 
ceived the benefits of such work, cannot 
object to the payment for the work on the 
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T HE SCOPE of arbitration is ordinarily 
defined by the arbitration clause of the 
labor contract. In some contracts this clause 
defining the jurisdiction of an arbitrator is 
quite lengthy and detailed, and, generally 
speaking, an arbitrator is not permitted to 
enlarge, modify or rewrite an existing con- 
tract between the parties. This is what is 
referred to as judicial arbitration. Arbitra- 
tion in the United States is for the most 
part this type of procedure. Legislative ar- 
bitration is hardly used by the parties as 
management and unions are reluctant to 
entrust policy-making decisions in the labor 
field to third parties. 

The judicial arbitrator has a duty to ex- 
pedite the administration of labor policies 
already agreed to by the employer and the 
union, and incorporated in the collective 
bargaining agreement. 

The clause in this case states that the 
arbitration board “may only interpret and 
apply this agreement to the facts of the par- 
ticular grievance involved. It shall have no 
power to add to, subtract from or modify 
this agreement.” The National Cash Reg- 
ister Company, without regard to a time 
limit, made a new time study of a job, and 
the incentive standard established by the 
company as a result thereof was objection- 
able to the union. A grievance was filed. 
The arbitration board heard the grievance 
and ruled upon it, but the company peti- 
tioned the New York Supreme Court to 
modify or correct the opinion and the award 
made by the arbitration board, which, as 
we shall see, it had a right to do. 

Under Section 1462-a of the New York 
Civil Practice Act, in any of the following 
cases the court must make an order modi- 
fying or correcting the award, upon appli- 
cation of any party to the controversy: (1) 
where there was miscalculation of figures, 
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or a mistake in the description of any per- 
son or thing or property referred to therein; 
(2) where the arbitrators have awarded 
upon a matter not submitted and not affect- 
ing the merits of the decision upon matters 
submitted; (3) where the award is imperfect 
in form not affecting the merits and could 
have been amended or disregarded by the 
court if it had been a referee’s report. The 
order may modify and correct the award so 
as to effect the intent thereof and promote 
justice between the parties. 

The court, however, vacated the National 

Cash Register award. An order to vacate 
must be issued by the court in the following 
situations: (1) where the award was pro- 
cured by corruption, fraud or other undue 
means; (2) where there was partiality or 
corruption in the arbitrators; (3) where ar- 
bitrators were guilty of misconduct in re- 
fusing to postpone the hearing upon sufh- 
cient cause shown, or in refusing to hear 
pertinent evidence or of any other prejudi- 
cial misbehavior; (4) where the arbitrators 
exceeded their powers, or so imperfectly 
executed them that a mutual, final and defi- 
nite award upon the submission was not 
made; (5) if there was no valid submission 
or contract and the objection has been prop 
erly raised in accordance with law. 
The court held that when the award 
of the majority of the board limited the 
company to some period short of a year 
previous to the new time study, within 
which it should claim the benefits of cer- 
tain operational changes, it, in effect, added 
a new provision to the contract which it 
had no power to do under the arbitration 
clause in the contract.—National Cash Reg- 
ister Company v. Lodge 1607, 1AM, 29 Laxor 
Cases § 69,551. 

In another recent case before the New 
York Supreme Court, an employer pro- 
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ceeded to a court trial of a dispute which 
he could have arbitrated. This amounts to 
an election and a waiver of his right to 
arbitration. Even though the trial resulted 
in a mistrial, he could not later be heard 
that the parties to the contract were obli- 
gated to proceed to arbitration.—Louis Cooper 
Hats, Inc. v. Kadis, 29 LaBor Cases ¥ 69,556. 


Wisconsin Employment Relations 
Board Awards 


In this proceeding, Decision No. 4059, 
before the Wisconsin Employment Rela- 
tions Board, there was a conflict between 
the seniority provisions of the contract and 
a management prerogative clause. 

The pertinent seniority provisions are as 
follows: 

“Seniority shall be on a plant basis pro- 
viding the individual is qualified to handle 
the job. 

“Seniority shall be as follows: 

“(1) In the reduction of force to deter- 
mine who shall be laid off providing those 
remaining have qualified for any job re- 
maining. 

“(2) In rehiring—former employees will 
be put back to work on the basis of senior- 
ity, providing they are qualified for the job.” 

The management clause is as follows: 

“The Management of the plant and the 
direction of the working forces including 
the right to hire, promote, suspend or dis 
charge for cause, to assign and reassign 
employees to jobs, to transfer employees 
from department to department, to increase 
and decrease the working force, to deter- 
mine the product to be handled, produced 
or manufactured, the schedule of production 
and the method processes, means of produc- 
tion or handling is vested exclusively in the 
Company provided that this will not be used 
for the purpose of discrimination against 


any employee or to avoid any of the provi- 
sions of this agreement.” 

In certain departments of the employer's 
plant it was the policy to tell employees at 
the end of a day when to report next. The 
company, in scheduling production, occa- 
sionally did schedule more hours of work 
for junior employees than for some senior 
employees, but management attempted to 
equalize the hours of work for all employees 
However, management did not consider that, 
by scheduling more work hours for some 
employees, those for whom there was no 
immediate work or who were laid off were 
separated from active employment, and it 
was so held by the board. 

In another case before the Wisconsin 
Employment Relations Board, Decision No 
3988, the contract provided that employees 
xr were discharged 


who voluntarily quit 
should receive their vacation pay in lieu 
of vacation, if they were eligible. 

The contract did not cover all classifica 
tions of jobs. This case arose when an 
employee was reassigned to a job not cov- 
ered by the contract. Some year and a hali 
later, this employee was reassigned to het 
own job. She worked at this job a short 
time and then quit. 

The questions presented are these: whether 
while in the unclassified job, the employee 
should be paid overtime as required by the 
contract, and whether upon termination of 
employment, the employee should receive 
vacation pay. 

The board held that while the employee 
had been assigned to the unclassified job, 
she and the employer had entered into an 
individual contract of employment for a 
stated monthly sum and, therefore, the over 
time provisions of a contract did not apply 
The board also held that since the employee 
quit from a classified job covered by the 
contract, she was entitled to the vacation 
pay called for by the contract. 
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most accurate basis possible under the cir- 
cumstances. Nor is such a result to be con- 
demned by the rule that precludes the re- 
covery of uncertain and speculative damages 
That rule applies only to situations where 
the fact of damage is itself uncertain. But 
here we are assuming that the employee has 
proved that he has performed work and has 
not been paid in accordance with the statute 
The damage is therefore certain. The un- 
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certainty lies only in the amount of damages 
arising from the statutory violation by the 
employer. In such a case ‘it would be a pet 
version of fundamental principles of justice 
to deny all relief to the injured person, and 
thereby relieve the wrongdoer from making 
any amend for his acts.’ It is enough 
under these circumstances if there is a basis 
for a reasonable inference as to the extent 


” 


of the damages. 
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in the Labor Field 





Bargaining 


Strategy and Tactics in Labor Negotiations. 
Edward Peters. National Foremen’s Institute, 
100 Garfield Avenue, New London, Connecti- 
cut. 1955. 223 pages. 

This book is written in the vernacular of 
the bargaining table and for that reason will 
please many readers, whereas more profound 
treatments of the subject of 
failed to register 


and academic 
collective bargaining often 
with them. 


The author Ee strikes- 
perhaps a majority—occur 
miscalculation, which becomes apparent to 
negotiators only after they have passed the 
point of no return. Had they foreseen what 
was coming, they would have altered their 
bargaining goals and activities in time to 
avoid being catapulted into wide-open in- 
dustrial warfare.” This point of no return, 
in the case of a business agent, may be a 
situation in which he loses face with his 
union membership. The author illustrates 
one such situation in which both the union 
and management realized that if the de- 
mands of the union were granted, a branch 
plant would be forced to close. The situa- 
tion developed into the threat “if you 
strike for these demands, we will close the 
plant and abandon operations.” The union 
felt that to accede to the employer’s threat 
would cause union face. 
Both sides made good their threats, and ina 
further attempt to save face, the union 
filed charges before the NLRB. 


Says: many 


because of a 


officers to lose 


The author illustrates another situation 
from the employer's side, in which a strike 
was taken by management because it did 


not realize how costly a strike could be. 


The author covers innumerable interest- 
ing situations, and while the names of the 


persons and fictitious, the 


Books . 


companies are 


. Articles 


events described are authentic and have 
been altered only to the degree necessary 


to protect the confidential files of the Cali 


fornia State Conciliation Service. 
British Metalworking 
Labor Relations in British Metalworking. 


Milton Derber. Reprint Series No. 31. Insti- 
tute of Labor and Industrial Relations, Univer- 
sity of Illinois, 704 South Sixth Street, 
Champaign, Iilinois. 1955. Seven pages. 10¢ 


This article is based on a study made by 
the author between March and August of 
1954. In addition to an over-all survey of 
the industry in the Birmingham area, brief 
case studies were made of a sample of ten 
establishments. The data were 
by interviews with the local employer as- 
sociation and union officials, company ex- 


collected 


ecutives, shop stewards, foremen and workers ; 
by plant visits; by attendance at a considerable 
union and joint 
meetings; and by the available 
documents. A detailed monograph on the 
study is to be published by the Institute of 
Labor and Industrial Relations, University 
f Illinois. 


Inanagement, 
study of 


number of 


Union Meeting 


Streamlining the Union Meeting 
Bulletin 29. New York State School 
Labor Relations, Cornell 
New York. 1955. 54 
35¢; single copies tree ol charge to 


York residents 


George 
Strauss. 
of Industrial and 
University, Ithaca, 
pages. 
New 
The author, 
considerable research in the 
field, and this 
The union meeting is competing for 


George Strauss, has done 
labor relations 
publication is one of his 
latest 
the members’ time with all modern-day recrea 


TV, drive-in theaters, 
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tional opportunities 








etc. The facts are, however, that meetings 
must be held and there must be member 
participation, if the members are to safe- 
guard their democratic rights. 

Here and there, the author found medium- 
and large-size locals which have high at- 
tendance at their meetings all through the 
year. These are locals of 300 with regular 
attendance of 100, and locals of 1,000 in 
which 200 regularly attend meetings. 

Many of these locals are tightly knit 
socially and have a tradition of militancy 
and hard-fought strikes. But, regardless of 
past history, their meetings have a number 
of things more or less in common: 

(1) They are short. 
attended last only an hour. 
exceed two hours even when vital business 


Some of the best 


Rarely do they 


is transacted. 

(2) They deal with matters of general 
interest to everyone present. Problems af- 
fecting single individuals or departments are 
handled by special committees or depart 
mental meetings. 

(3) The agenda is carefully prepared in 
advance. Irrelevant firmly 
sidetracked (although in some cases chair- 
men are so firm that the meeting loses its 
function as a safety valve). 

(4) Often the meeting is built 
prepared reports from the bargaining, griev- 
ance, political action, education, and other 
committees. In many cases, these reports 
are given in an unorthodox manner—for 
instance, by skits or panel discussions. 


discussion is 


around 


This interesting little book offers sound 
suggestions on how to get the members to 
the meeting and how to keep them active. 
It also discusses those necessary ingredients 
of the meeting—officers’ reports, grievance 
reports and floor discussion—and concludes 
with a check list of suggestions designed to 
improve and streamline the union meeting 


Workshop for Executives 


A New Focus in Executive Training. Irv- 
ing R. Weschler, Marvin A. Klemes and Clovis 
Shepherd. Reprint No. 61. Institute of In- 
dustrial Relations, University of California, 
Los Angeles 24, California. 1955. Four pages. 

This is a description of the experiences three 
authors had while conducting a workshop 
University of Cali- 
fornia, Los Angeles. It has to do with the 
method of training and the training process 
applicable to such workshops. 


884 


for executives at the 


Cooperation Between Executives 


Managers in Transition. Verne J. Kalle- 
jian, Irving R. Weschler and Robert Tan- 
nenbaum. Reprint No. 47. Institute of 
Industrial Relations, University of Calif- 
fornia, Los Angeles 24, California. 1955. Ten 
pages. 

This is a reprint of a recent article in the 
Harvard Business Review having to do with 
ways and means of securing cooperation be- 
tween management executives. 





ARTICLES 





Suits Under the NLRA... Both Sections 
301 and 303 of the Taft-Hartley Act permit 
private parties to resort to the courts in 
spicified cases without regard to the ad- 
ministrative processes of the National Labor 
Relations Board. Section 301 opens the doors 
of the federal courts to suits for violation of 
contracts between an employer and a labor 
organization. Section 303 permits only damage 
suits, with no right to equitable relief. How- 
ever, eight after the passage of the 
act, there remain unsettled the basic issues 
of the constitutionality of Section 301, while 
the more detailed Section 303 has proved much 
less difficult for the courts to administer on a 
uniform and consistent basis. The authors, 
both Chicago attorneys, maintain that the 
issues of Section 301 are still to be resolved 
by the Supreme Court and meanwhile, liti- 
gants will do well to pay particular attention 
to the views of the courts in their own dis- 
tricts and circuits——Miller and Ryza, “Suits 
by and Against Labor Organizations Under the 
NLRA,” University of Illinois Law Forum, 
Spring, 1955. 


Right-to- Work Laws Criticized . . . The 
author, a faculty member of the Michigan 
State University Department of Economics, 
maintains that the 18 state right-to-work 
laws more stringently control union security 
arrangements than does the federal law. The 
article maintains that these state acts, and 
Section 14(b) of the Labor Management 
Relations Act, which allows them to apply 
to interstate commerce, are undesirable legis 
lation. They will probably interfere with col 
lective bargaining, they are difficult to enforce, 
and less prohibitive legislation could better 
prevention of abuses against 
individual workers. By way of an alterna 
tive, the Massachusetts Slichter Law is 
suggested.—Benewitz, “Nature and Effect 
of State Right-to-Work Laws,” Wayne Lax 
Review, Summer, 1955. 


years 


achieve the 
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Meetings of Labor Men 


Fringe Benefit Forum.—A forum entitled 
“Wages with a Fringe on Top” will be 
conducted December 15 by the Commerce 
and Industry Association of New York, Inc., 
at the Hotel Sheraton-McAlpin in New 
York City. Panel members will discuss pen- 
sion plans, medical plans and private supple- 
mentary unemployment benefit plans. 


Industrial Relations Research Association. 
—The eighth annual meeting of the IRRA 
will be held December 28-30 at the Hotel 
Roosevelt in New York City. Among the 
subjects on which papers will be presented 
and panel discussions held are “State and 
Federal Jurisdiction in Labor Relations,” 
“Unemployment Compensation in a Private 
Enterprise Economy” and “Decision Mak- 
ing in Local Unions.” Participants include 
men from labor, management, government 
and the teaching profession. The registra- 
tion fee is $2. 


CIO Conventions.—December 1-3: Ohio 
State IUC, Cleveland Music Hall-Public 
Auditorium, Cleveland, Ohio; National CIO 
Auxiliaries, Governor Clinton Hotel, New 
York City. December 8-10: Wisconsin 
State IUC, Schroeder Hotel, Milwaukee, 
Wisconsin. December 9-11: New Jersey 
State IUC, Ambassador Hotel, Atlantic 
City, New Jersey. 


AFL-CIO Merger on December 5 


Over 16 million workers to be united 

within one organization. 

The split that occurred between the AFL 
and the CIO in 1936 will be repaired on 
December 5, when delegates from the two 
labor organizations will meet in New York 
City. Approval of the merger by the joint 
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convention will follow separate approval 
awarded at individual conventions of the 
two unions on December 1 and 2. 

The AFL and CIO, as the merged or- 
ganization will be titled, will contain 141 
national and international unions. The AFL 
will supply 109 of these; the CIO, 32. Total 
membership in the new organization will be 
approximately 16.2 million. 

George Meany and William P. Schnitzler, 
president and secretary-treasurer, respec- 
tively, of the AFL, will retain these posts 
in the new organization. Walter P. Reuther, 
CIO head, will be a vice president; his 
functions, although not yet fully defined, 
will include the operation of an industrial 
organization department. 

3etween biennial conventions, an execu- 
tive council will meet every three months. 
It will have 29 members. There will also 
be an executive committee, whose eight 
members will meet bimonthly to consider 
“policy matters.” The committee will in- 
clude the president, secretary-treasurer and 
six vice presidents—three each from the 
AFL and CIO. 

At least once each year the general board 
of 170 members will meet to decide all “pol- 
icy questions” referred to it by the officers 
or executive council. The board will consist 
of the executive council plus the president 
or other principal officer of each union. 

President Eisenhower and Adlai Steven- 
son have been invited to address the con- 
vention. 

The White House has indicated that the 
President, because of his illness, will send 
a message to the convention instead of ap- 
pearing personally. His Administration will 
be represented by two cabinet members, 
Secretary of Labor James P. Mitchell and 
Marion Folsom, Secretary of the Depart- 
ment of Health, Education, and Welfare. 
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Stevenson, the 1952 Democratic presi- 
dential nominee, has agreed to speak to the 
convention. 

Other outstanding speakers will include 
New York Governor Averell Harriman; 
New York City Mayor Robert F. Wagner; 
Mrs. Eleanor Roosevelt; J. Addington Wag- 
ner, national commander of the American 
Legion; Omer Becu, president of the Inter- 
national Confederation of Free Trade Unions; 
and Thurgood Marshall, director and coun- 
sel of the National Association for the Ad- 
vancement of Colored People. 


Labor Organizational Pace 
Slackens, Federal Report Shows 


Membership total of 18 million repre- 
sents three-year growth of one million 
to early 1955. 

Labor organizational activities have pro- 
duced only modest increases in membership 
in the past few years, a government report 
discloses. 

In the period from the end of 1951 to the 
beginning of 1955, union membership rose 
only one million to its current total of 18 
million. This contrasts with the days of 
skyrocketing growth between 1935 and 1945 
when union membership zoomed from 3.5 
million to nearly 14.5 million. Since 1945, 
union growth has matched but not exceeded 
the expansion in nonagricultural industries 
About one in three nonagricultural workers 
is a union member. 

Roughly 200,000, or 20 per cent, of the 
three-year increase took place in Canadian 
affiliates of United States unions. 

These latest figures on the size of the 
United States labor family are presented in 
the 1955 issue of the Labor Department's 
Directory of National and International 
Unions in the United States. The document, 
compiled by the Bureau of Labor Statistics, 
runs 64 pages. 

The 18 million total represents about one 
fourth of the total United States labor 
force, or about one third of the nonfarm 
wage and salaried workers. 

Nearly 10.9 million workers belonged to 
\FL affiliated unions, 5.2 million to the CIO 
and 1.8 million to independent or unaffiliated 
unions. Of the total, about one million were 
members of Canadian locals. 

The report shows that the majority of 
union membership is concentrated in a few 
unions. Nearly half of the 18 million union 
members owe their allegiance to 13 of the 
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United Press Photo 


Boyd Leedom is the new chairman of 
the National Labor Relations Board. 
His appointment was announced No- 
vember 18. A Rapid City, South 
Dakota attorney and former state 
supreme court justice, Leedom, 49, 
has been a member of the Board 
since last March. He succeeds Guy 
Farmer as chairman of the Board. 





195 national and international United States 
unions. Approximately one third are grouped 
together in six unions. These six and thei 
membership are as follows: CIO aut 
workers, 1,239,000; CIO steelworkers, 
1,194,000; AFL teamsters, 1,231,000; AFI 
carpenters, 804,000; AFL electrical workers, 
630,000; and AFL machinists, 864,000. 

Nearly three million, or one sixth, of the 
union members are women 

The directory lists each national or intet 
national union, together with its address 
officers, membership, number of locals and 
other pertinent information. It also con 
tains a detailed report on trade union devel 
opments since early 1953, including the steps 
leading up to the merger conventions of th 
AFL and CIO, an analysis of membershij 
figures and a description of the structurs 
the labor movement. 

Other facts presented by the directory 
Union members are organized into ove 
75,000 locals and are covered by more tha 
125,000 collective bargaining agreements 
Nineteen unions have more than a thousan 
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locals each. Publications, usually monthly, 
are issued by 166 unions. Full-time person- 
nel are employed in research capacities by 
81 unions and in educational work by 67. 
One of every four national or international 
unions maintains its headquarters in Wash- 
ington, D. C. 


NLRB Vacancy Filled 

Trial examiner moved up by Presidential 

interim appointment. 

Stephen Sibley Bean has been appointed 
by President Eisenhower to fill the vacancy 
on the National Labor Relations Board 
created by the expiration of the term of the 
former chairman, Guy Farmer. 

Although he will start serving imme- 
diately, Mr. Bean’s interim appointment will 
be subject to the approval of the Senate 
when it reconvenes in January. 

The new Board member has been with 
the NLRB since 1950, serving as a trial 
examiner. Prior to his joining the Board, 
Mr. Bean was a practicing attorney. 


Layoff Pay Plan 


Ohio voters reject, and New Jersey 
official approves, supplementary unem- 
ployment pay. 

Final implementation of the supplemental 
unemployment benefit plans negotiated by 
the United Automobile Workers with Gen- 
eral Motors and Ford Motor Company took 
a step backward and a step forward during 
November. 

On November 8, Ohio voters defeated by 
a two-to-one vote, according to unofficial 
and incomplete returns, a union-sponsored 
initiative petition which would have forbid- 
den setoff of employer payments against 
state unemployment payments. 

On November 10, the New Jersey Attor- 
ney General ruled that under that state’s 
laws a worker’s receipt of the supplemental 
benefits does not interfere with his right to 
state unemployment payments. 

The layoff pay contracts in the auto in- 
dustry are conditioned upon approval of the 
simultaneous state-manufacturer unemploy- 
ment benefits by states where two thirds of 
each manufacturer’s workers are employed. 
Victory in Ohio would have put both the 
Ford and General Motors plans over the 
top. The defeat does not mean the scuttling 
of the plans, but union leaders will have to 
spread their efforts to a greater number of 
states, each having a smaller percentage of 
workers than Ohio. The union has until 
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June 1, 1957, to secure the necessary state 
approval. 

Ohio was the first state where approval 
of the plan was placed before the voters. 
The nod of approval has come from state 
officials in the six states which have O.K.’d 
the supplementary benefits. In addition to 
New Jersey, these are Connecticut, Dela- 
ware, Massachusetts, Michigan and New 


Ye ork. 


Lundquist to Labor Post 

New wage-hour deputy chosen by De- 

partment of Labor. 

Clarence T. Lundquist is the new deputy 
administrator of the Wage and Hour and 
Public Contracts Divisions, United States 
Department of Labor. His appointment was 
announced November 2. A veteran in the 
Department of Labor, both in the Wage 
and Hour Division and in the Bureau of 
Labor Statistics, Lundquist served recently 
with the Defense Department. He is a 
native of Chicago. 


Labor Mourns Two Leaders 


Martin P. Durkin and Dan Tobin die on 

consecutive days in mid-November. 

Two leaders of the American labor move- 
ment died in November. On November 14, 
news was received of the death of Martin 
P. Durkin, president of the AFL Plumbers 
and Steamfitters Union and former Secre 
tary of Labor. The following day, Novem 
ber 15, brought word of the passing of 
Daniel Tobin, former head of the AFL 
Teamsters Union. The passing of these 
two men is widely mourned throughout the 
labor world. 


Union Seeks to Revive 
Ford Stock-Purchase Plan 


Proposals follow news of offer of Ford 

stock to public for first time. 

\ portion of the 6,952,293 shares of Ford 
Motor Company stock scheduled for sale 
to the public in January is being sought 
by UAW officials for the 140,000 Ford pro- 
duction workers. Two proposals have been 
advanced by Local 600, which represents 
some 60,000 Ford employees. Company 
officials are noncommittal about the plans 
at present although admitting there has 
been some discussion between plant and 
union officials regarding the subject matter 
of the first of the two proposals. 

That proposal, made by Carl Stellato, 
president of Local 600, asks the company 


887 








to put into effect the stock-participation 
plan offered to the union last summer dur- 
ing contract negotiations. The proposal 
was made in a letter to Henry Ford, II, 
president of the automotive concern. The 
stock-participation plan was rejected by 
the union last summer in sup- 
plementary unemployment benefit plan, the 
so-called guaranteed annual wage. 


Under terms of the 
plan, Ford production 
permitted to invest up to 10 per cent of 
investment fund. 

would be 
bonds, the 


favor of a 


stock-participation 
workers would be 
wages in an 
worker's 
government 
matched by the com- 


their gross 
Half of each 
used to purchase 
other half would be 
pany and would be used to purchase Ford 


Savings 


shares on the open market. 

and dividends would be 
worker’s account in the 
Stock dividends, stock 


interest 
each 


Cash 
credited to 
fund and reinvested. 
resulting from stock splits and other securities 
attributable to the stock held for the worker 
would be applied to his account to the ex 
tent they represented whole shares. 


Under the plan the worker would not be 
able to retain his stock if he left the com- 
pany but would receive a cash payment 
equal to the amount of his investment, plus 





United Press Photo 


Union leaders want to cut production 
workers in on a new “‘first’’ in the 
future of the Ford Motor Company. 
An early first is shown in the above 
picture of the late Henry Ford seated 
in the original car he built in 1896. 
With him is the late Mrs. Ford and 
standing is Henry Ford Il, now presi- 
dent of the Ford Motor Company. 
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interest on his government bond holdings. 
His personal common stock investment 
would be guaranteed but sums contributed 
by the manufacturer would not. 

The proposal to enable workers 
to share in Ford stock was advanced by 
the 190-member general council of Local 
600. It requested that the motor firm give 
its production workers shares of stock as 
a Christmas bonus this year. 


other 


Worker Freedom Nil 
in Soviet Union 


Labor Department publication describes 
punitive Russian labor practices. 


Although the Russian 
eight-hour day and gets time and one half 
for overtime labor, he works 78 per cent 
of his six-day, 48-hour week just to provide 
himself and his family with essential foods 
butter, eggs, milk 
United 


worker has the 


(bread, beef, 
and sugar), 
States Department of Labor report. 


potatoes, 
according to a recent 

Ivan also has six paid holidays a year, but 
they came his way by government decree 
and not through any bargaining 
And if it happens that the holiday falls on 
Sunday, that’s just the worker’s tough luck. 
Monday morning begins another work week. 


process. 


Ivan can play at being independent, too 
He can quit his job—but only if he gets 
Before go- 
makes a 
oral or 


permission from management. 
ing on a job, a Soviet worker 
contract of employment, either 
written. Written contracts are made when 
the worker is required to move away from 
his home territory; they are usually bind- 
ing for two or more years. Short-term con 
tracts may be signed for the duration of 
certain seasonal work. Once the labor con- 
tract is concluded, the worker is subject to 
all disciplinary labor laws. 

Until two or three 
disciplinary labor laws prescribed criminal 
worker violations of labor 
contracts, quitting without per- 
mission, being absent or tardy, or loafing 
While these clauses have not 
republications of 


years ago, Soviet 
penalties for 
such as 


on the job. 
been included in recent 
the labor laws, their repeal has not been 
publicly announced. Strong indications exist 
that these penalties are still being imposed 
Criminal penalties include jail terms of two 
to four months for quitting a job with 
out permission. Absence without valid ex- 
cuse could bring a sentence of six months 
at correctional labor at the regular place of 
work, with a deduction of earnings up to 
25 per cent. The worker who was more 
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than 20 minutes late to his work once in a 
month, or less than 20 minutes late three 
times, could get the same penalty. 

This picture of the “arbitrary, restrictive, 
and punitive character of Soviet labor prac- 
tices” is contained in a publication entitled 
Labor Conditions in the Soviet Union (Se- 
lected Studies). First in a new series of 
publications devoted to foreign labor infor- 
mation, the 53-page booklet is a collection 
of nine previously published articles and 
reports which have been revised to reflect 
current conditions. The publication can be 
obtained free by writing to the Bureau of 
Labor Statistics of the United States De- 
partment of Labor in Washington, D. C. 


Health and Welfare Plans 


Report shows worker coverage upped 

four times in four years in California. 

The number of California workers having 
access to benefits under health and welfare 
plans obtained by labor-management nego- 
tiation increased four times in four years, 
according to a report recently issued by the 
California State Department of Industrial 
Relations and the Department of Preventive 
Medicine, Stanford University School of 
Medicine. At the end of 1954, more than 
a million workers could claim such benefits; 
they represented more than 80 per cent of 
all employees working under union con- 
tracts in California. 

The report shows that the employer foots 
the bill for 90 per cent of the workers 
eligible for benefits under the plans sur- 
veyed and for the dependents of more than 
half the workers. Benefits available to de- 
pendents are usually fewer in number and 
less liberal than for workers. 

Benefits studied are divided broadly into 
hospital care; surgical; physicians’ visits; 
maternity; outpatient laboratory and X-ray; 
other medical care; and life insurance, 
accidental death and dismemberment, and 
disability insurance. Within these larger 
classifications, breakdowns are made for 
varied types of coverage provided. Data is 
presented in tabular form. 

The study takes in 325 different plans 
covering 335,700 workers. 

Besides the study of benefits, the report 
also surveys eligibility and termination pro- 
visions and the financing provisions of the 
health and welfare plans. 

Under plans covering 58 per cent of the 
workers, a new employee who started work 


Rank and File 


on the first day of the month and worked 
full time was eligible to receive benefits 
under his plan by or before the end of one 
month of employment. ‘Thirty-seven per 
cent of the workers were covered under 
plans requiring new employees to wait more 
than one month to become eligible. In- 
formation on initial eligibility of the re- 
maining 5 per cent of the workers was 
either not available or eligibility rules in 
their plans differed for different groups 
of workers. 

Working-time requirements for continu- 
ing eligibility were specified in 186 of the 
325 plans surveyed. These were most fre- 
quently expressed in hours per month, 
the specific requirement ranging from 20 to 
150 hours and the majority of the hours-per- 
month plans specifying 80 hours. Other 
methods of specifying the working-time re- 
quirement for continuing eligibility included 
hours per week; hours per two, three and 
six months; hours per year; days per week, 
month, three months, six months; and days 
per year. 

As previously stated, the report shows 
that employers paid the cost of coverage 
for 90 per cent of the employees under the 
plans analyzed. While the over-all picture 
showed the employer footing the bill for the 
coverage of dependents of 50 per cent of the 
workers, this fi ure fluctuated from _in- 
dustry to industry. In construction and 
transportation, it was more than 75 per cent, 
in manufacturing, slightly less than 50 pet 
cent, and in service industries, 14 per cent. 

To afford a measure of direct comparison, 
employer contributions not expressed as 
dollars per month were converted in the 
study to this basis (assuming a work month 
of 173.33 hours). The survey was able to 
place 261 of the 325 plans on this basis. The 
average employer contribution under these 
plans (including both contributory and non- 
contributory) was $9.60 per full-time employee. 

For noncontributory plans, the employer’s 
average payment per full-time employee was 
$9.78. Where the plans covered dependents, 
the average contribution was $11.22 per month. 
Where only the worker was covered at the 
employer’s expense, the average payment 
was $7.77 per month for a full-time employee. 

Copies of the report, which is entitled 
Labor-Management Negotiated Health and 
Welfare Plans, may be obtained at a cost 
of 50 cents each. Checks or money orders 
should be sent to the State of California 
Department of Industrial Relations, Print- 
ing Division, Documents Section, Sacra- 
mento 14, California. 
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INFORMATIONAL, REPRESENTATIONAL AND ORGANIZATIONAL 
PICKETING—Continued from page 862 





to raise wages may be merely a blind to 
coerce him to have his employees join. This 
leads us again into a discussion we pre- 
viously have entered upon, namely, that 


nisi-prius courts must factually, not intui- 
tively, so find on facts in the record. Self- 
defense, therefore, under our logical system 
of law, if applied uncritically and without 
regard to all factors, necessitates economic 
hardship and a loss to the individual, the 
business, the locality, and even the nation. 
This is ridiculous. Organizational picketing, 
as we discuss it, purely for such purpose, 
and not directed at the employer, must be 
allowed and protected. 


Does the 
He may and he may not, depending upon 
We have ruled out improper 
etce., so that the public is not re 
quested to interfere Way 
but it is conceded that not all persons will 


employer suffer economically ? 


other factors. 
signs, 
another, 


one OT 


react as the law assumes rational persons 
should, It is now a question of a balancing 
of numerous rights, equities and conse 
quences, and the anti-injunction statutes 


When a union 
employer to 


adopt this very approach 
justifies its picketing of 
compel wage concessions, the employer 
definitely harmed and damnum 
absque injuria, that is, no legal injury exists 
even though factual damage flows 
we have seen, unions picket the employer in 
self-defense to up wages, really great harm 
may flow, whereas in organizational picket- 
ing the union must to minimize this 
factual damage and leave the employe: 
financially secure. In this aspect any dam- 
age flowing is certainly much 
very minor, than when the employer picket- 


an 


Ss 


yet it is 


If, as 


seek 


less, if not 
ing is engaged in. 

The Capital Service case, previously dis- 
cussed, involved “A union [which] 
sought unsuccessfully to organize its [peti- 
tioner’s bakery] employees. Thereupon, the 
union sought to enlist the aid of purchasers 
and consumers of petitioner’s products. Agents 


also 


% There are two items which have not been 
either mentioned or developed heretofore. This 
note is merely to calt attention to their 


existence. 
First, only 
been examined, 


the Pappas and Meltex cases have 
not several others which are 
in the reports and which bear upon the ques- 
tions involved, because these two cases permit 
the best discussion of the issues of free speech 
with respect to picketing. Other cases in other 
jurisdictions can now be cast against the rea 


890 


of the union requested retail stores not to 

Some 
did The 
union placed pickets at the entrances of the 
latter interrupting and 
resulting in a refusal by employees of other 


handle petitioner’s products 


stores acquiesced; others not. 


stores,” deliveries 


employers to cross the picket lines. Peti 
tioner obtained a blanket state injunction 
and complained to the Board, which in- 
itiated proceedings against the union but 


excepted therefrom the conduct of the unio1 
in appealing to the customers and to the 
public, holding it lawful. As 
stated, while the Supreme Court upheld the 
Board’s procedures on the basis of a federal 
state conflict, it is this writer’s opinion that 
the had to approve, 
some manner, the Board’s exception of in 
formational picketing from its own injunc 
tion. This results in two inferences: First, 
the Meltex and Pappas decisions, if within 
the reach of federal jurisdiction, on a pos 


heretofore 


justices necessarily in 


sible and not probable basis, should have 
referred the matter to that agency’s labor 
Board; and, second, in any event, the picket 
ing to information, even in an or 
ganizational situation, should have been pet 
mitted (although have a question 
of statutory construction in the federal juris 
to overthrow a 
that 
cussing policy, under a constitutional free 


convey 


here we 


diction now being used 


state’s approach—except we are dis 


speech doctrine). 


The conclusion of this writer, albeit still 
only an opinion, based upon reasons includ 
ing political, economical and sociological facts, 
is that informational, representational and 
organizational picketing are included within 
the protections of the free-speech requir¢ 
ments of the federal Constitution; that only 
in the case of organizational picketing is it 
required to rationalize this coverage; 
that in all three the subjective factor is to 
be to developed 1] 
particular cases and flowing rationally an¢ 


[The End] 


and 


related specific tacts 


reasonably therefrom.” 
soning involved herein and conclusions drawn 
therefrom. 
Second, 


the question of mootness in the Mel 


tex case might have been analyzed in greater 
detail except that the justice covered this ques 
tion by a finding of continuity of effect, ir 


reparable damage, and the refusal of the union's 
attorney to agree that picketing would not be 
resumed; thus, concluded the justice, any judg 
ment for the union would now become a signa 
for the resumption of picketing. 
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of peeereaber, 1955 
[Seal] Lester Tohnson 


(My commission expires November 14, 1957) 
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The Cover: 


Of Children, Sleds and Snow ... 


‘ 

SLED SLATS provide the im- 
pressive pattern shot shown on our cover. These slats will be 
cut in half down the ridged side. Each half will go on top of 
the same sled, so that the grain of both pieces will match. 
Undoubtedly, the stack has long since been depleted, the slats 
incorporated into flashingly handsome vehicles of childhood 


delight. 


As ANY CHILD KNOWS, the 
prelude to Christmas is a buzz of activity at the North Pole, 
where the members of Local No. 1, International Santa Claus 
and Helpers’ Union, AFL and CIO, are busy with hammer 
and saw, glue and clamp, turning out packful after packful of 
dolls, teddy bears, trains and sleds for Santa to deliver on 
Christmas Eve. Breathlessly, the children await the joyous 


day. 


The dream so carefully planted in youthful minds, how 
ever, has need of the stuff of reality to bring it to a successful 
culmination. Vreparations for Christmas begin in January. 
New toys are designed, old ones are revamped. Workers 
throughout the land begin building up the inventory of fin 
ished goods that are in such demand in December. From the 
forests trees are cut and from the mines ore is extracted to 
provide steel to make sleds and toboggans; rubber plants and 
clay pits supply the doll industry ; railroads and trucks furnish 
transportation. The fabled fulfillment of Santa Claus turns to 
reality as slowly the inventory builds up. As Christmas draws 
nearer, the pace quickens. Orders which have been sitting on 


the books since early in the year begin to be filled. 


On CHRISTMAS DAY, these 
sleds and other products of industry that are devoted to cre 
ating happiness for children will be found in piles under 
Christmas trees in homes throughout the land. Each year, it 
seems, more toys are sold. And this is good, for it is a stand 
ing testimonial to the continued prosperity of our country in 
peacetime. May we continue to have many, many more 


Merry Christmases. 


United Press Photo. 




















